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CHAPTER 1 




INTRODUCTION 



1.1 Houses in multiple occupation (HMOs - see paragraphs 3.2 - 3.5 for a definition of 
an HMO) represent an important, if often neglected, part of the housing market. 

A well run HMO can offer satisfactory accommodation at an affordable rent. 

Such properties may well have a place' in any local housing authority's strategy 
for its area. 

1.2 Unfortunately, the HMO sector also contains some of the worst housing 
conditions in England and Wales. The Department's research in 1985 revealed 
very high proportions of HMOs with inadequate amenities or means of escape in 
case of fire (Thomas and Hedges, 1986)*. Greater priority than hitherto needs to 
be given to bringing such properties up to standard. 

1.3 There are wide variations, both in policy and practice, in the use by local 
authorities of their powers in respect of HMOs. Some authorities have exercised 
their powers efficiently and effectively and have begun to make real inroads into 
the problems of HMOs in their areas. There is clearly much to be gained by 
other authorities imitating their example. This guide therefore aims to assist 
those local authorities who have not yet addressed the HMO problems in their 
area. For those local authorities who have been active in this field, it provides 
an opportunity and a stimulus to reflect upon their approach and practices. 

1.4 The aim of this guide therefore, is to: 

i) Assist local authorities to consider properly the role of houses in multiple 
occupation (HMOs) in meeting housing need and to develop a HMO 
strategy; 

ii) Give advice on the detailed aspects of implementing such a strategy using 
the methods employed by experienced local authorities as a benchmark. 

1.5 The guide therefore begins with an analysis of the way in which an authority 
might go about putting its HMOs into context as part of the available housing 
resource in its area. They should be given a clearly defined role in a coherent 
housing strategy. The guide goes on to consider the different functions and 
departments within authorities which need to work in harness if HMOs are to be 
tackled effectively, and offers examples of management techniques which have 
been found to be successful in some authorities. 

Who should read this Guide 

1.7 Chapter Two is aimed primarily at managers in an authority from the Chief 

Executive downwards. The detailed operational guidance in Chapters Three to 
Seven is aimed at the individual managers and their staff dealing with HMOs on 
the ground. Chapter Four should be read by Chief Planning Officers, and might 
give rise to a productive discussion between them and their opposite numbers in 
the Housing and Environmental Health departments. 



* The 1985 Physical and Social Survey of Houses in Multiple Occupation in England and 
Wales, published by HMSO (ISBN 0 11 751911 1). 
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CHAPTER 2 



THE NEXT STEP 



Introduction 

2.1 This Chapter is based on the assumption that most authorities will have a formal 
management document, such as a corporate plan, into which an HMO strategy 
can be integrated. But if there is no such document, the basic principles remain 
the same. Work to tackle HMOs should be based on clear goals, sound 
coordination, the measurement of performance against objectives and the 
repeated testing of current practice against the desired results. 

Formulating a Policy 

2.2 Each authority is recommended to produce a formal policy document detailing its 
strategy towards HMOs. Such documents need not be long, but should contain as 
a minimum details of 

Aims. These are broad and could include things like "to stimulate a 
thriving market in acceptable quality accommodation in HMOs” 

Objectives. More detailed than aims. They should be measurable and have 
a timescale. A number of separate objectives may each support one aim. 
EG ”To reduce the number of HMOs in the authority which are below the 
authority’s accepted standard by 1000 by 31 December 1994”. 

Targets. Similar to aims, but can be administrative in nature (eg to serve 
all notices within 21 days). A named individual should be made responsible 
for the achievement of targets. 

Performance measurement. It is no good having aims, objectives and 
targets if they are then ignored. A good policy document will include 
provision for performance measurement eg by recording the numbers of 
HMOs brought up to standard within the timescale, the proportion of 
notices served within 21 days etc. 

Provision for regular review of aims, objectives, targets and performance. 
Managers should check periodically that aims are still relevant, that 
objectives are relevant and are being achieved and that targets are being 
met. This is the purpose of performance measurement. If, for example, 
targets are regularly being missed then corrective action should be taken, 
such as an increase in resources or a change in the target. Unachievable 
targets are demotivating and should not be retained. 

A realistic budget. The staff and other costs of meeting the policy 
document's aims should be fully listed and kept under review. 

Once a policy document has been agreed everyone working on HMOs should be 
given a copy. 
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Why bother with a policy document? 



2.3 A regularly updated policy document for HMOs, backed by sound evidence of 
local conditions, is one way in which a local authority can partially discharge its 
duty under section 605 of the Housing Act 1985 (as amended) (see paragraph 3.14) 
to consider at least once a year the housing conditions in its area. 

2.4 Legislative demands apart, however, every authority is recommended to have a 
plan for obvious practical reasons. 

2.5 Without a plan or strategy how can a local authority justify the level of service 
(whether it be high, low or non-existent) provided within its area? A plan will 
also help to ensure that the service is provided in a coherent and cost-effective 
way. 

2.6 Bitter experience has shown many authorities that the lack of a basic strategy or 
policy results in a fragmented and inefficient system which struggles to produce 
results. The recently published Audit Commission report* is the latest to 
identify scope for authorities to tackle HMOs more effectively through tighter 
management involving better direction and coordination of resource inputs. 

2.7 A strategy helps to focus attention on the establishment of team and individual 
goals, provides a benchmark against which to measure results and assists in 
maintaining staff morale. 



Formulating policy: the detail 

The Corporate Policy 

2.8 It is likely that most authorities will have some involvement with HMOs both as 
physical structures and with the residents in these properties. This will often 
involve officers from several departments seeking to implement conflicting 
policies. There are many potential areas where this could occur. For example 
planners are concerned with the improvement of the quality of the environment, 
whilst EHOs seek to improve the physical conditions in HMOs for the benefit of 
residents. In addition housing officers may need to use HMOs as accommodation 
for priority groups such as the homeless. They are also frequently concerned that 
the actions of EHOs may result in more people being made homeless (eg if 
standards are raised to a level where the supply of properties which can comply 
with the standard becomes restricted). For more advice on resolving conflicts 
between planners and others with an interest in HMOs see chapter four. 

2.9 Different local authority departments sometimes adopt differing objectives in 
relation to HMOs. The result can be confusion not only among landlords and 
tenants but also among officers, members and the courts which are required to 
adjudicate on non-compliance with the various legislation. 

2.10 All of these issues need debating at a corporate level so that members can decide 
exactly what the particular overall strategy will be for their authority. This will 
then ensure commitment from all interested departments to a common goal. 



*Healthy Housing: The Role of Environmental Health Services, published by HMSO (ISBN 0-11- 
886065-8), 
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2.11 When formulating an HMO strategy for the first time, authorities may find it 
useful to assemble the following information: 

the estimated number, type and condition of HMOs in the area. Accurate 
information will often not be available and the first priority in a strategy 
may be to commission it; 

the nature of the housing market within the authority. Estimates should 
be made of total demand for housing at certain prices and in certain areas, 
and the capacity of the non-HMO market to meet it. These estimates will 
often be very crude. Where demand could be met either by HMOs or by 
other forms of housing, the relative advantages of either course should be 
considered; 

any information which is available on residents’ (including people who do 
not themselves live in HMOs, such as neighbours') attitudes to existing 
HMOs eg complaints about poor conditions, noisy neighbours, car parking, 
or alternatively evidence that there is unfulfilled demand for this type of 
accommodation (eg from the council's own waiting list, student bodies 
etc); 

the spread of HMOs within the authority, ie concentrated in small inner 
city areas, or evenly distributed in small numbers throughout the borough. 

2.12 Once all the available relevant information has been assembled, officers and 

members will want to decide what should be done about it. There are bound to 
be a wide range of attitudes even within a single authority. But generally, the 
following three key issues are likely to need addressing: 

maximising the contribution HMOs can make to the stock of reasonable 
quality, safe accommodation in the area; 

Minimising the risks to occupants from unsafe accommodation; 

Ensuring, through the planning system, that HMOs do not have an 
unacceptable impact on the environment. 

Each authority's set of aims for its HMO policy is likely to include some or all of 
these issues. 

Allocating resources 

2.13 Once the overall aims have been set, the authority will wish to decide 
collectively how high they rank in importance compared with other competing 
demands on the authority's resources. This is an issue to be put before the 
authority's Policy and Resources Committee at the time when it decides the 
allocation of each year's budget. Decisions on the priority to be given to HMO 
work are of course for authorities themselves, although a number of independent 
commentators, such as the Audit Commission, have identified a tendency for 
authorities to give HMOs too low a priority. The Government believes that many 
authorities would do well to give HMO work a' greater share of the resources 
available to them. 

2.14 The amount of money allocated for HMO work should take account both of the 
need for the expenditure and of the other resource constraints which may affect 
the authority. Obviously, more money should not be allocated than the relevant 
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section of the authority is capable of spending. But senior managers should 
ensure that the best possible use is being made of the available staff and other 
resources. For example, expensive trained EHOs should only be used for work 
which demands their particular skills. Technical officers or other grades may 
well be equally capable of doing some of the more routine work, such as 
inspections. Clerical staff may be able to handle administrative tasks. A good 
principle is to use the cheapest staff capable of doing the task in hand to the 
desired standard. Don't assume that a job which has always been done by 
professional staff in the past needs to be. 

2.15 Assuming the steps in paragraph 2.2 are carried out in sequence, with aims and 
objectives being set first and budgets allocated subsequently in the light of the 
overall priority attached by the authority to HMOs, resource constraints should 
only affect the length of the action programme rather than the actual means by 
which the issue is tackled, or the content of the strategy document itself. They 
will determine the precise objectives and targets which can be included. 

2.16 Once the authority's corporate policy for HMOs has been agreed, and a resource 
budget allocated, it can move on to the next stage: 

The Departmental Policy 

2.17 Departmental policies or strategies will need to specify their own individual aims, 
objectives and procedures but reflect those contained in the corporate strategy. 

In this way the authority as a body will start to provide a co-ordinated service, 
with ail its separate departments operating together to achieve the same overall 
aims. 

2.18 The principal departments (assuming the authority is divided into conventional 
departments) involved in HMO policy are likely to be:- 

Environmental Health (housing enforcement, "public health” duties, 
grants); 

Housing (support services to tenants and landlords, re-housing, 
homelessness, benefit payment, harassment and illegal eviction); 

Planning (general housing provision, enforcement, new development). 

But departmental boundaries (which are often arbitrary) should not be allowed to 
restrict the involvement of other relevant staff in making the "Departmental" 
HMO policy. Managers responsible for the policy should think hard about who - in 
whatever department - actually performs functions which have a bearing on 
HMOs. 
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The following is a very schematic example of how the 
corporate policy mi ght be; reflected in departmental 
policies;.. 

C&ri^ policy r the corporate policy is to encourage 

the growth of a strong, good quality HMO sector 
concentrated in area . y but to discourage HMOs in area 

Departmental policies: 

Environmental Health: the policy may be to improve 

HMOs in area y which fail the requirements' of section 
352 of the Housing Act 1985 (as amended) . The 
requirement in respect of HMOs in ward z will be to 
onl y carry out works re 1 at ed to safety, and there will 
be a: general presumption in favour of serving closing 
or part- closing orders and the use of overcrowding 
jprovisions . 

Hdusing ; tenants of HMOs in ar ea z : wi 11 be g i ven 
priority for rehousing. 

Planning: planning permission may be given for HMOs in 

area y ( retrospectively where appropriate ) while it 
will be refused in area z and enforcement action taken 
against unauthorised development . (This policy is 
likely to form part of the local structure plan . ) 



An example of integrated corporate and departmental policies 
for HMOs 



2.19 In addition there may be other departments providing services which affect HMOs 
which may also need to review their overall policies to ensure they reflect the 
corporate aim. These may include:- 

Engineering (car parking standards); 

Finance (Community Charge); 

Leisure (Community development) etc. 

The Development of a strategy specifically for HMOs 

2.20 Whatever the plan or policy it must be suitable for the particular authority and 
tailored to reflect the size and nature of the problem. . 

2.21 It should also take into account overall housing need in the area. For example, if 
housing availability is scarce, should a policy be adopted to restrict the service of 
overcrowding notices under section 358-364 of the Housing Act 1985 to future 
occupancies only? 
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2.22 Some of the other key issues which will need consideration relate to the type and 
extent of the service and include: - 

Should HMOs be dealt with on an area or city/town wide basis? 

Will the service to the public be pro-active or reactive - or a mixture of 
both? 

Will the authority only carry out its statutory duty or exercise the full 
range of its Part XI powers? Or will it find other ways to improve 
standards such as using its own power as a customer to improve conditions 
in B & B accommodation? 

Will all HMOs be treated with similar priority? For example, should those 
which are subject to other controlling legislation (eg the Registered Homes 
Act 1984) be given a lesser priority than others for inspection purposes? 

Should a "weighted 11 priority inspection programme be introduced? 

Will effort be concentrated on improving one category of property rather 
than another? 

How will the discretionary powers relating to HMOs be used? 

Should a reinspection programme be introduced to ensure that properties 
once improved do not fall back into disrepair, etc? 

If the lead department dealing with HMOs is divided into specialist teams, 
how are the other "Environmental Health" functions to be provided? Will 
there be separate visits to the same property for drainage, refuse, housing 
problems, food hygiene and health and safety at works inspections, or 
should a single team deal with all HMO related issues? 

Should landlords be assisted and encouraged to maintain existing HMOs and 
establish new ones or should the policy towards HMOs be one of merely 
enforcing standards. 

2.23 Whatever decisions are made in terms of type and level of service provision they 
must accord with the overall corporate strategy and integrate with the other 
departmental policies. 



Putting the Strategies into Practice 

2.24 With the corporate strategy outlining commitment to a common goal, and 

separate departmental strategies and policies in place, attention must turn to 
implementation. In particular, managers responsible for delivering a local 
authority’s HMO policy need to decide how to tackle the complex problem of 
delivering a service which makes demands on many different functional 
specialisms within the authority. 
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Multi-Disciplinarv Working 



2.25 A decision should be made as to how best to deliver the service to the public. 

Due to the complexity and variety of problems associated with multi-occupied 
properties (and hence the number of departments involved) a multi-disciplinary 
approach is highly recommended. The term "multi-disciplinary working" 
describes the provision of a corporate service, working to a common goal and 
under common supervision but provided by a range of disciplines. 

2.26 Dependent on the size of the authority, the extent of the problem and the 
resources available, this can be achieved by one of two approaches:- 

The Inter-Departmental Team 

2.27 The formation of a full-time team consisting of key officers from various 
departments providing the "core service". There should be a team leader to 
whom staff from all the different disciplines report. Such a team is likely to be 
made up of staff from the following professions:- 

Environmental Health 

Housing 

Planning 

Legal 

2.28 It may be that some of the necessary skills are not required on a full-time basis. 
In this case individual members could be seconded to the "core" team for part of 
the working week only. For example, a planning enforcement officer or welfare 
rights officer may operate on the team for only one or two pre-determined days a 
week. It is important that a key nominated person should be part of the team 
during specified regular periods of time. Such part-time secondees should report 
to the HMO team leader for that part of their duties. 

2.29 The advantages of this type of working arrangement are numerous. It provides a 
simple, dedicated service for all matters relating to HMOs. The public, members 
and other officers can refer their problems direct to a single* team, thus 
eliminating the experience of being re-directed from one department to another 
and receiving differing, fragmented and sometimes inaccurate advice. 

2.30 An inter-departmental, multi-disciplinary, full-time team allows for the simple 
implementation of a co-ordinated, efficient, streamlined service. It provides for 
easy communication between staff from the differing disciplines and saves time, 
effort and reduces friction between disciplines. Authorities which operated such 
teams reported greater job satisfaction for staff and a better service for HMO 
occupants. 

2.31 The disadvantage'lies in the substantial commitment of staff resources which is 
needed. A dedicated team may therefore only be practicable where there are 
enough HMOs to justify the expenditure. 
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The Project Team 



2.32 In this scenario the operation of each discipline remains within their own 
department with the differing services continuing to be provided by each separate 
department. 

2.33 With a corporate plan and linked departmental strategies, the key factor in 
ensuring this approach works lies in the method of communication between the 
departments involved. 

2.34 The day to day problems of individual officers having difficulty contacting each 
other, and the public having to deal with separate parts of the organisation may 
remain. 

2.35 However, providing there is an effective, regular and frequent meeting of key 
staff as part of a formal "HMO Project Team" many of the problems of providing 
an integrated service can be overcome. 

2.36 The introduction of regular training sessions for !, field staff” from the various 
disciplines to ensure a basic understanding of the range of services provided is 
also recommended. 

2.37 This approach may be particularly suitable for a smaller local authority or a 
larger authority with fewer HMO problems. 



The Project Team Arrangement 



Housing 




Health 




Planning 




Legal 



* Tenancy 
Relations 
Of f icer ( s ) 

* Homelessness 
Office 

* Benefits 
Officer 



* Environmental 
Health Officers 
& Technicians 




* Planning 
Officer 

* Enforcement 
Officer 



* Solicitor 



Working with External Agencies 

2.38 Although the local authority is the main provider of services for HMO landlords 
and residents, there are a wide range of other organisations whose work impinges 
either directly or indirectly. 

2.39 These organisations and individuals can both help to provide the information 
which the authority needs to set Its strategies in the first place, and assist with 
the delivery of the services which result. The local authority should take the 
lead in co-ordinating the input of these bodies. 
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2.40 The experience of many authorities has shown that the following groups and 
organisations can make valuable contributions 

Fire Brigade 

Social Services 

Probation Services 

Health Authorities 

University Accommodation Officers 

Rent Officers 

Housing Advice Groups 

Local Housing Pressure Groups 

Landlord and Tenant Associations 

2.41 There may be some merit in representatives from a wide range of such 
organisations meeting on a regular basis, eg quarterly, with key council officers 
to discuss a variety of issues affecting HMOs. 

2.42 The co-ordination and existence of such a working group can afford the authority 
advantages, providing it is approached by all the participants in a cooperative and 
constructive manner. The advantages can be a general understanding of each 
others’ problems and a forum in which to raise, discuss and decide what to do 
about problems. 

2.43 Such a forum can also be used as an information exchange. One such group has 
been responsible for raising issues such as the lack of health care for the 
occupants of HMOs, the growing number of children living in multi-occupied 
properties in the area, their resultant development and health problems, the need 
for better overall information for tenants and landlords, and problems of on-going 
housing need. Many of the issues discussed by this group have resulted in positive 
action. An example being the introduction in one local authority of playgroups 
and a parent support scheme for people living in Bed and Breakfast 
accommodation. 

Raising Standards 

2.44 The raising of standards of safety and comfort for the occupants of HMOs is 
likely to be a central part of any authority’s strategy for the sector. Standards 
can be raised in three main ways: 

(i) the traditional way through the enforcement of notices demanding 
properties comply with standards formally adopted by the council; 

(ii) through the use of the authority's own buying power as a major 
purchaser of HMO landlords' services. The Bed and Breakfast information 
Exchange in London is the best-known example of this way of raising 
standards; 
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(iii) by raising landlords' and residents' awareness of, and expectations of, 
decent standards. Leaflets advising of the dangers of inadequate fire 
precautions might form part of this approach, as might training sessions 
for landlords' and tenants' groups. 

The important point is that the enforcement of standards through notices and 
prosecutions is just one way of achieving the basic objective which is to improve 
conditions. Insofar as authorities have discretion in the matter, they are 
recommended to use the powers available to them in the way most likely to 
further their strategic objectives. 

2.45 Whatever standards are adopted the authority must ensure they are:- 

reasonable in the light of general housing conditions in the area and the 
resources available to the authority, landlords and residents; 

relevant to the type and size of property; 

enforceable (if stipulated as part of a legal notice requiring the execution 
of works). Remember that it may be possible to achieve higher standards 
than could be enforced through notices by using the authority's buying 
power to demand them. 

2.46 Any standards which the authority intends to enforce through the courts should 
be operated flexibly, with due regard for the problems which may be encountered 
in applying them to particular properties. Officers must be prepared and able to 
justify in court, if necessary, the standards required. 

Making the lob Easy 

2.47 Dealing with HMOs is not easy. The improvement of living conditions in multi- 
occupied properties is complex and difficult. 

2.48 It is vitally important therefore, that the procedures for achieving the task are 
made as clear as possible. This can be achieved by:- 

Defining Responsibilities 

2.49 The decision as to the method of dealing with HMOs, ie by a single corporate 
team or by different departments, will affect who undertakes particular tasks. 
Experience has shown local authorities that it is easier to co-ordinate and control 
improvement work where functions are concentrated in the hands of individual 
staff. 

2.50 For example, environmental health officers working on a multi-disciplinary HMO 
team could hold overall responsibility for the improvement of conditions in 
individual properties. This might include carrying out the following functions:- 

Property inspection. 

Consultation with planning officers and the Fire Brigade. 

Deciding which method of improving conditions was most appropriate. < 

Preparation of schedules and legal notices if required 
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The service of notices. 



Renegotiating service contracts (in the case of HMOs used by the 

authority) 

Processing grant applications. 

Checking works on site. 

Instituting works in default. 

Requesting and participating in court action. 

Completion of works and payment of monies. 

2.51 There can also be advantages in having individual officers specialise in particular 
aspects of HMO work. Officers are able to develop a deeper working knowledge 
of the legislation which not only makes for faster working but which can also 
prove invaluable when dealing with complex issues such as Control Orders. It is 
important to ensure, however, that extensive specialisation does not result in 
underuse of staff or problems with coordination of the diferent specialists 
involved in tackling one property. 

2.52 The officer is responsible for overseeing the appropriate action for each property, 
ensuring that all people with relevant skills are involved at the right time eg 
Planners, Housing Aid Staff, Rent Officers, the Fire Officer etc. 

2.53 Whilst this methodology clearly focuses roles and responsibilities making the task 
streamlined, there is a trade-off in terms of the time taken to achieve a goal 
with a limited number of staff. For example, a single officer responsible for a 
number of duties could take longer to improve a property than several staff 
carrying out varying aspects of the work at different stages. 

2.54 It may be a better use of a scarce staff resource to "farm-out" the various tasks 
necessary to improve a property to other departments or functions. The success 
of this latter approach will depend entirely on the quality of communication and 
the existence of common goals and work priorities. A single officer should stil be 
responsible for overall coordination of the work required for each property. 

Setting Objectives and Targets 

2.55 Once the overall strategy has been agreed, it is important that quantifiable 
targets be set by which performance can be monitored and assessed. Individual 
staff should also be given their own objectives and targets, relating directly to 
the objectives and targets which the authority and the HMO team as a whole are 
working towards. Both objectives and targets should be reviewed and updated 
regularly to ensure that they remain relevant and achievable. 

Performance Review 

2.56 The setting of goals and targets will only be effective where it is backed up by a 
system of regular and on-going monitoring. This will ensure that problems and 
difficulties are dealt with as they arise and result in a more efficient use of staff 
resources. 
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Guidance to Staff 



Targets 



2.57 Due to the complex and difficult 
nature of the work required to deal 
with the issues arising from HMOs, 
it is essential that staff receive 
proper guidance. This should be in 
a written format which clearly 
outlines:- 

policies 

procedures 

general practice 

standards. 

Such advice, produced as an 
operational manual, will ensure 
standardisation of approach and 
operational consistency. It should 
also prove to be a valuable training 
tool and reference manual for 
experienced officers. 

2.58 The manual would normally include 
information on the following:- 

the overall goal to be 
achieved; 

the methodology (ie how and 
when); 

the stage at which other 
departments are consulted; 



1 To organise full 
inspections for 150 HMOs 
each month. 

2 To ensure that action is 
taken within one week of 
an inspection where a 
property is unsafe and 
within one month in other 
cases. 

3 To organise the 
reinspection every six 
months of HMOs where 
non-compliance with the 
Management Regulations 
has previously been a 
problem. 

4 To organise a survey to 
locate any unknown or 
new HMOs: results to be 
available by [date]. 

5 To ensure that 'new* 
HMOs are inspected 
within a month of being 
located. 



Sample targets for a manager in an HMO 
team 



length of consultation periods; 
action in cases of negative responses; 
procedures for specific legal action; 
when to prosecute; 

when and how to undertake works in default. 

2.59 It is important that a working manual is kept up to date if it is to retain its 
usefulness. 
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Delegated Powers 



2.60 It is essential, because of the poor conditions often found in multi-occupied 
properties, that legal powers be utilised quickly in order to be effective. 

2.61 Evidence has shown that the numbers of legal notices served by officers increases 
directly in proportion to the use of delegated powers by a local authority. As 
part of an efficient and effective service, authorities therefore need to consider 
the extent to which they can make use of their powers to delegate to officers, 
responsibility for the discharge of their functions in respect of the most 
commonly used legislation. It is likely that, in the case of the more major 
questions, ie Closing/Demolition Orders, matters will continue to be referred to 
committee for approval. 

2.62 Where authorities have not made arrangements for delegating to officers the 
discharge of their functions, and where a quick response is vital (for example, in 
the case of Control Orders) it may still be possible for action to be approved by 
an emergency committee or sub-committee established for the consideration of 
urgent business. A report of the action approved should then be referred to the 
relevant committee at a later date. 

2.63 Dependent upon the range of delegated powers given, it is advisable to submit 
regular reports to Committee outlining:- 

the action taken under delegated powers (number and type of notices) 

the progress in relation to the notices 

particular problems or cases of interest 

2.64 This type of reporting will ensure that:- 

the work of the department is regularly reported and acknowledged 
members are kept abreast of action, progress and problems 
HMOs develop and maintain a high profile 
Lines of Communication 

2.65 There is little point in operating an effective and streamlined set of procedures 
detailing contact with other disciplines if the lines of communication are 
inadequate or non-existent. 

2.66 Time and effort must be invested to ensure that all the departments involved are 
aware of their part in the improvement programme. This message must be 
regularly reinforced. Arrangements should be made whereby pre-determined 
officers are nominated for contact to discuss specific cases at pre-determined 
times during the week. 

2.67 For example if an EHO needs to consult a Planner, pre-arranged weekly meetings 
could be implemented, or the EHO made aware that the Planner will be available 
from 9.00 - 10.00 am on a daily basis to discuss HMO matters. 
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2.68 The use of answering machines by departments if cover is not always available, 
and the implementation of a policy specifying a fast response to verbal and 
written messages are both worth consideration. 

2.69 Communication problems should be treated as high priority because the inability 
of key staff to contact others at crucial moments is one of the most likely 
reasons for the service to falter. 
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SUMMARY OF GOOD PRACTICE 



1 Develop a Corporate Strategy to :- 

ensure organisational efficiency and effectiveness 
communicate to the public and staff council policy and objectives, 
act as a spur to implement action 
ensure corporate commitment to a common goal 

2 Develop a Departmental Strategy to :- 

ensure Department efficiency and effectiveness 
provide acknowledged aims, objectives and targets 
use as a tool to help deal with change 
act as a spur to implement action 

ensure Departmental commitment to the common goal 

3 Decide the most effective Method of Service Delivery in Accordance with the 
Strategies 

ie by a single corporate team or by separate Departments; 
but whichever 

ensure implementation of multi-disciplinary working to provide a 
corporate, integrated, cost-efficient and effective service 

4 Set up a Working Group consisting of representatives from both within the local 
authority and outside agencies 

5 Adopt Formal Standards to ensure the improvement of HMOs to a standard 
agreed by members. Be flexible about how those standards are to be 
implemented. 

6 Implement Practices to make the work as easy as possible by :- 

defining tasks and responsibilities clearly 
making the best use of available staff 

setting objectives and targets to ensure staff are clear about what is 
demanded of them 



Printed image digitised by the University of Southampton Library Digitisation Unit 



providing an operating manual to standardise practice, provide guidance 
and make sure the service is properly co-ordinated 

using delegated powers as much as possible 

ensuring open, regular lines of communication 

7 Regularly Review Performance 
In terms of:- 

strategic aims 
objectives and targets 
procedures 

to ensure continuing relevance and applicability, and strengthen the authority' 
efforts to improve HMOs in its area. 
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CHAPTER 3 



IDENTIFYING AND LOCATING HOUSES IN MULTIPLE OCCUPATION 



What is a House in Multiple Occupation? 

3.1 Before being able to decide on appropriate strategies, setting standards etc 
as detailed in Chapter 2, an authority has to be able to locate its HMOs to 
identify their number, type and physical condition. It is important for 
authorities to be able to determine which properties are legally HMOs since 
these are the only ones to which Part XI powers relate. 

What is an HMO? 

3.2 A house in multiple occupation is defined in Section 345 of the Housing Act 
1985 for the purposes of Part XI of that Act as "a house occupied by persons 
who do not form a single household 51 . This section was amended by the Local 
Government and Housing Act 1989 to include any purpose built or converted 
flat whose occupants do not form a single household. (DOE Circular 5/90). It 
is not intended in this Guide to offer legal guidance on what may, or may 
not, constitute multiple occupation: the guidance issued by the Department 
of the Environment in Circular 12/86 is still current. The amended definition 
does not in anyway restrict interpretation of the original definition in the 
Housing Act 1985 and only serves to clarify that a particular form of 
occupancy can constitute multiple occupancy. The broad description of a 
house in multiple occupation is unchanged. 

3.3 The IEHO has split multiple occupation into six categories. The purpose is 
not to assist authorities to interpret the definition but to offer guidance on 
the application of relevant standards to different types of property. These 
categories are listed in appendix 1 to this guide. Most authorities choose to 
try and achieve different standards in different types of HMO taking account 
of the nature of the service which landlords provide, and tenants expect, in 
the different types. 

Problems in deciding what is and isn’t an HMO 

3.4 It is frequently very difficult to tell whether a particular property is an 
HMO. This happens most often with shared houses. The legal test is whether 
the property is a house and whether it is occupied by a more than one 
household. Problems often arise in determining whether the occupants are 
living as one or several households. They may live as one household part of 
the time and lead separate lives the rest of the time. The courts approach 
the question of whether such properties, so occupied, are HMOs on an 
individual case by case basis looking at the relevant facts. The IEHO has a 
checklist of considerations which may be relevant (and have been used by 
some courts in the past) in forming an opinion on this and other types of 
multiple occupation: 



Domestic Arrangements 

1 Are cooking facilities separate or shared? Are washing facilities in 
occupants’ rooms or are they shared? If shared, on what basis? Do 
occupants make separate arrangements for cooking and eating? 
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2 Do all occupants have their own separate personal cooking utensils or 
are they shared? 

3 Are meals provided on a business, board and lodging basis? 

4 How is cleaning organised eg does each occupant undertake his own 
cleaning with the landlord looking after common parts or is it organised 
between occupants on a rota basis? 

Contractual Arrangements 

5 Does each occupier have a separate contractual relationship with the 
landlord as tenant or licencee? 

6 Has each occupant acquired the right to reside in the property by 
negotiation with the landlord only and to give notice to quit to the 
landlord only? 

7 On termination of any tenancy or licence, who finds the new occupant, 
the landlord or remaining tenants? 

8 Does the landlord bear the loss of rent whilst any vacancy exists within 
the property? Are vacancies filled and advertised by the landlord? 

9 Who has responsibility for giving notice to undesirable tenants or for 
non-payment of rent? 

10 Is the property run by a resident landlord or head tenant as a business 
and for profit? 

11 Is each occupant granted exclusive possession of his own room or 
rooms? 

The Permanency of Residents 

12 Do occupants come and go at frequent intervals or are occupancies on a 
long and stable basis? 

3.5 The criteria in paragraph 3.4 are not a definitive checklist. Authorities 
should consider the appropriateness of these (and others) and come to a 
decision on the merits of each case. 

Locating Houses in Multiple Occupation 

3.6 Local authorities can only consider taking action in respect of particular 
HMOs once they have been located. This section gives advice on some of the 
techniques that have been used or are available. This section should not be 
regarded as exhaustive or exclusive since other information may be available 
locally. The techniques described are valid not only for initial identification 
but also for keeping a database up-to-date once established. 
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Desk top techniques 



3.7 Desk top techniques are a useful way of deciding how to concentrate 

subsequent physical inspections in the areas where there are most likely to be 
concentrations of HMOs. They are not, in themselves, a satisfactory way of 
discovering the location of individual HMOs and prioritising them for 
attention. Examples include: 

a) The Electoral Register 

Updated at yearly intervals, this provides basic information about 
household distribution. It will enable an authority to identify 
properties where there is a regular turnover of residents or where 
there is more than one ’'family” name for an address which may 
indicate multiple occupation. It does not however say whether the 
residents of properties live as individual households or as a single 
household. 

b) Planning. Building Control and Grant records 

Historical data may be useful in identifying potential HMOs. Current 
and future applications are also an invaluable source of information 
for keeping a database up to date. 

c) Local Land Charges 

Land charge enquiries will generally be of more use for keeping a 
database up-to-date. Local authorities have the power to enter many 
statutory notices as land charges and this should be done so that 
statutory action is not frustrated and so that any purchaser of an HMO 
is aware of his or her obligations. If a property not currently known to 
be an HMO is in an area where multiple occupation is likely to occur 
(because of property type, location etc) it could be followed through to 
determine the new form of occupation. 

d) Polytechnics. Universities. Colleges of Further Education 

Any educational establishment which assists in finding or providing 
accommodation for students may be willing to share information for 
mutual benefit. An educational establishment may be unco-operative 
if it believes that passing on information will ultimately result in the 
removal of properties from the local housing market, increasing the 
difficulties of its students In finding accommodation. 

e) Social Services and other Registration Bodies including Housing 
Associations 

Social Services Authorities will have lists of all registered homes. A 
local authority will wish to consider whether to deal with these forms 
of multiple occupation but additional data on the location of HMOs 
may be provided either by applications for registration under the 
Registered Homes Act 1984 which have been refused or where 
unnecessary applications or enquiries have been made in respect of 
dwellings which are below the threshold number for registration under 
that Act (currently fewer than 4 occupants). 
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f) Scanning Local Advertising Media 

’’Accommodation to let” advertisements in local newspapers can often 
suggest that particular properties are in multiple occupation, as can 
advertisements placed in shop windows. 

g) Registration under the Housing Act 1981 

A local authority could consider adopting a registration scheme to 
assist with location. A notification scheme might be appropriate and 
procedures for adopting a scheme are contained in Circular 12/86. 

This section does not consider regulatory schemes of registration {but 
see paragraphs 5.58- 5.71). 

A notification scheme should be seen as complementary to all of the 
above techniques. The unauthorised and unsatisfactory part of the 
multiple occupation sector may still have to be identified using other 
techniques. Authorities should bear in mind that registration is not an 
end in itself and problems on the ground will still need to be dealt 

with. 

h) Local Pressure/Tenants Groups/Aid Centres 

These often have information on landlords and properties which are 
giving rise to concern. 

Tenants 

3.08 Encouraging tenants to complain through positive publicity can help identify 
HMOs in need of attention. But it is not acceptable to rely on tenants* 
complaints alone as the only source of information about "problem” HMOs as 
some tenants may be unable or unwilling to complain. Not all tenants know 
whom to complain to, and some may fear reprisals from their landlord if they 
do. 

Physical inspection 

3.09 Having determined possible locations from a paper exercise, the next stage 
may be a physical inspection in areas where HMOs appear to be concentrated, 
supplemented by individual inspections of any particular properties identified 
from the paper surveys. At this stage the authority may want just to confirm 
from its inspection how many HMOs there are and roughly what condition 
they are in: detailed inspections of individual properties may wait until the 
strategy has been set and resources allocated. But any individual properties 
requiring urgent attention should be dealt with straightaway. 

3.10 Property type is often an indicator of the likelihood of a house being an HMO. 
For example particular parts of the district may contain large 
Victorian/Georgian properties. Confirmation signals may include multiple 
doorbells/letter boxes; more than one entrance; multiple dustbins marked for 
different rooms/flats; guest house/B&B signs; external fire escapes; a poorer 
state of repair than other similar properties in the area etc. 
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3.11 



It will be for each local authority to decide whether inspection should go any 
further as part of a location exercise. As mentioned above more detailed 
inspection would be appropriate as part of the implementation follow up. 
However if the location exercise involves internal inspection, local authorities 
should give consideration to conducting a social survey. Whilst the Housing 
Acts and associated legislation mainly deal with physical issues, customers 
will expect, and deserve, a wholistic approach. For example, targeted benefit 
take up initiatives. 



A Commissioned Survey 

3.12 The methodology behind the Department's research into HMOs (referred to in 
paragraph 1.2) drew on the best local authority practice in physical and social 
surveys, and has been used by several authorities to mount their own surveys. 
Some consultants also offer survey services. 

3.13 A detailed and labour-intensive survey may not be appropriate for a small 
authority with few HMOs. Even if the authority believes the number of HMOs 
in its area is increasing, a survey may be an expensive way of confirming 
routine commonsense observation. A survey is most useful in a larger 
authority where the types of HMO vary widely and some statistical basis for 
prioritising action is needed. A survey which entails asking for detailed 
information about household composition may be sensitive. It could be 
misinterpreted as snooping for purposes other than those connected with 
housing policy or an unnecessary local authority interference. A survey is 
therefore likely to be the best option only where management needs justify 
the cost, it provides value for money and outweighs other considerations. 



Section 605 Duty 

3.14 Section 605 of the Housing Act 1985 requires local authorities to consider at 
least once each year housing conditions and performance of their functions 
relating to multiple occupation (and other matters). Local authorities are 
clearly going to be in a better position to discharge this duty where they hold 
full and up to date information on the properties in their area which are in 
multiple occupation. 
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CHAPTER 4 



PLANNING AND MULTIPLE OCCUPATION 



Introduction 

4.1 Planning and housing policies should complement each other. Planning legislation 
relates to the impact of housing and other development on the environment, 
whilst the housing legislation relating to HMOs can be used to improve conditions 
inside a house. Planning policies should take full account of housing need. 

Housing strategies should take equally full account of relevant planning 
constraints. Providing they do both do so, resolving the conflicts which often 
arise when deciding the best course of action under housing or planning 
legislation in respect of individual HMOs will be made as simple as is possible. 

And there will be fewer such conflicts in the first place. 

4.2 HMOs often give rise to conflict between the housing enforcement function and 
planning control function of a local authority. Conflict most often arises when 
one department wants to improve a property which the other department feels 
oughtn’t to be there in the first place, or at least oughtn't to be being used in the 
way it is. Officers involved on the housing side might feel that the improvements 
are too urgently needed to await the completion of planning enforcement 
procedures, whilst the planners are reluctant to let their housing colleagues order 
improvement for fear that the authority will be held to have implicitly condoned 
the use to which the property is being put. 

4.3 Such risks can be minimised by adopting and implementing corporate policies and 
strategies for multiple occupation in which planning requirements play an integral 
part. This approach is described in Chapter 2. Equally, planning policies - such 
as those contained in local plans or unitary development plans (UDP) - should 
take full account of the need for HMO-type accommodation so that unnecessarily 
restrictive planning constraints are not imposed. This chapter considers ways in 
which planning control and HMO strategies can be integrated at the strategic 
level and goes on to discuss how these often conflicting priorities might be 
reconciled in practical situations. 

4.4 As described in Chapter 2, a key requirement is the need to establish effective 
consultation arrangements between departments (however this is organisationally 
arranged), both at strategic, policymaking level (so that the local plan or UDP is 
not drawn up in complete ignorance of the authority's policy on HMOs or vice 
versa) and between officers dealing with individual cases (so that ideally an HMO 
does not have a planning enforcement notice served on it the day after expensive 
improvement works ordered by the authority have been completed). There should 
also be arrangements to feed back the experience of staff at working level to the 
policymakers, so that unsatisfactory or unworkable policies can be amended. 



Planning Legislation and Control 

4.5 Planning policies should not only reflect the housing use of properties within an 
area but also housing need and the responsibility that a local authority has to 
ensure a balance of housing provision. Providing they do so, the authority should 
be governed by them in formulating its overall approach to multiple occupation. 
The relevant provisions of housing legislation become a means of enforcing proper 
standards within the framework of an overall planning policy. 
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4.6 Planning policies can be wide ranging. At one extreme, development of multiple 
occupation will be encouraged while at the other it will be restricted. Much will 
depend on the nature of the area and the suitability of the properties concerned. 

4.7 Effective use of planning controls can also complement registration schemes for 
HMOs under Part XI of the Housing Act 1985; particularly the control provisions. 

4.8 Issues relating to multiple occupation are little different from any other 
development control issue. As frequently happens, there is a balance to be struck 

. between providing for real needs and protecting the environment. Issues of 

concentration may also arise: authorities may deem some areas more suitable for 
multiple occupation than others. Regard must be had to the existing character of 
the areas in formulating such policies, and of course individual planning decisions 
must be made on their merits rather than rigidly according to whether the 
property concerned is in an ”HMO” area or not. 

4.9 Planning policies relating to HMOs can and should be included in local plans and 
UDPs. A detailed planning policy for multiple occupation may be necessary. 

This could relate to the type of accommodation which will be considered suitable 
for multiple occupation or conversions; concentrations in particular areas; 
suitability for use and other environmental considerations etc. 

Unauthorised Use and Planning Enforcement 

4.10 Conflict may arise where existing houses in multiple occupation are in breach of 
planning control. Uses are banded into classes in subordinate legislation - the 
Town and Country Planning (Use Classes) Order 1987 so that a property with 
permission for a particular use effectively has permission for all other uses in the 
same class. Multiple occupation falls into a different use class from single 
occupation as a dwelling. So a property which is singly occupied, and has 
planning permission or ’’established use’’ (see below) for single occupation only, 
needs permission for a change of use before multiple occupation is lawful. 
Properties which are already multi-occupied may be immune from planning 
enforcement through ’’ established use” if the multiple occupation is longstanding. 

4.11 At present, until July 1992, under planning law, most unauthorised HMO uses will 
be ’established’ and immune from planning enforcement action if they 
commenced before 1964 and have continued since then without any intervening 
use. In the case of houses or buildings which contain self-contained flats and 
where each self-contained flat may be regarded as a separate ’planning unit’ in 
use as a single dwellinghouse, the individual flats may become immune from 
planning enforcement action after four years of continuous use. 

4.12 Sections 4 and 10 of the Planning and Compensation Act 1991 amend the Town 
and Country Planning Act 1990 and are expected to be brought into force in July 
1992. Under these sections, the four year ’’Immunity” period will continue to 
apply to individual flats converted for use as single dwellinghouses in certain 
houses or buildings containing self-contained flats. A new ten-year f 'immunity” 
period replaces the old ’established use’ provisions in other cases. Moreover, 
once immunity from enforcement action has been gained, after four or ten years 
as the case may be, such uses will in future also be lawful for planning purposes. 
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4.13 Where a property is in breach of planning control, the planning authority have 
three options: 

(i) enforcement action to require the owner to cease the unlawful use, or 
remove the development altogether if there is no permission for a 
development on the site; 

(ii) grant permission retrospectively, including the imposition of any 
necessary planning conditions; 

(iii) do nothing, by turning a blind eye to the breach if they would be 
prepared to grant retrospective planning permission unconditionally but 
cannot persuade anyone to submit an application. 

Which of these options is pursued will depend on how the use fits with the 
authority’s general planning policies. For example, the authority might well 
decide to grant permission to an unauthorised HMO in an area where overall 
planning policies were in favour of such development, but to take enforcement 
action against a similar property in an area where multiple occupation was being 
discouraged. Whatever the decision, it should be influenced by planning 
considerations and planning considerations alone. Since planning policies should 
have been set in the first place taking full account of housing strategy, there 
should be few occasions when planning cases throw up decisions which are 
perverse in housing policy terms. 

4.14 A tension may arise where planning and housing policies point to incompatible 
actions in the case of individual HMOs which lack both planning permission and 
"established use". If planning permission is to be granted, there is no problem. 
Housing enforcement can and should proceed apace. But if the authority is 
seeking to prevent multiple occupation through planning enforcement action, it 
may be faced with a difficult decision. Enforcement action may be protracted, 
and the tenants may be in danger or discomfort throughout. Some housing action 
to improve conditions at least may well be justified. The authority must decide 
how to balance the need to protect the safety of tenants who may, despite the 
enforcement action, remain in the house for several years, with the need to 
minimise wasteful expenditure. 

4.15 Before beginning housing action on an HMO the local authority should, if time 
permits, establish the HMO’s planning status. If it has permission or established 
use, housing action can proceed apace. If it does no.t, the authority must decide 
whether or not to take enforcement action. If enforcement action is not pursued, 
the authority should pursue any housing action it deems necessary. If the 
decision is for enforcement, the authority must decide how much, if any, housing 
action is justified. 

4.16 Where an authority are taking enforcement action to prevent the use of a house 
for multiple occupation, but nevertheless want to improve conditions for the 
occupants, several considerations must be borne in mind: 

(i) the obvious need to avoid wasting money by upgrading the property for 
multi-occupation when in the medium term that type of use is unlikely to 
continue; 

* 

(ii) the need to safeguard the existing occupants, given that 
notwithstanding the enforcement action they may remain in the property 
for some time to come; 
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There is a measure of conflict between these two factors. An additional factor 
which sometimes influences local authority housing enforcement decisions, 
although it should not, is whether the use of Part XI powers would compromise 
any planning enforcement action through which the authority was seeking to 
prevent the use of the building as anything other than a single dwelling-house, for 
example, by making it appear that the authority sanctioned the use of the 
building for multiple occupation. This question is dealt with at paragraph 4.21 
below. 

Minimising expenditure 

4.17 Where an authority wishes to take housing enforcement action, but has a choice 
.of means to do so (eg between improvement and a reduction in numbers) then the 
cost to the authority of different options is a relevant consideration. It becomes 
especially relevant if some or all of the cost of any housing enforcement action 
may be rendered nugatory by subsequent planning decisions. 

4.18 It may be possible to minimise expenditure by using closing orders or directions 
limiting the number of occupants rather than improving facilities. It should be 
emphasised that such orders, directions or the use of overcrowding powers must 
not be used to achieve planning policy ends by the back door, by reducing 
occupancy to a single household. Their use must be justified on housing policy 
grounds eg the amenities must be genuinely unsatisfactory if a direction under 
section 354 is to be served, or the property must actually be overcrowded if Part 
X powers or section 357 are to be invoked. But limited use of powers to improve 
the property will not undermine enforcement action, provided the works ordered 
are kept to the minimum necessary. In deciding which course of action to follow, 
the authority should have regard to the availability of other accommodation in 
the locality if tenants are to be displaced, plus all other relevant considerations. 

Safeguarding the occupants 

4.19 This is paramount. Occupants must not be left in dangerous conditions just 
because an enforcement action is pending. The authority has the power to make 
the property safe by improving it or closing it down and should do one or the 
other straightaway. 

Upholding the enforcement policy 

4.20 It Is sometimes argued that an authority which orders the improvement of an 
HMO which is subject to an enforcement notice seeking the end of its use as an 
HMO risks undermining its enforcement action. This should only be the case if 
the authority's efforts to upgrade the HMO go beyond what is reasonable in the 
circumstances. Putting right dangerous wiring, or providing means of escape if 
existing means of escape are inadequate, are clearly reasonable providing that 
the property is going to remain multi-occupied for any time at all. It is perfectly 
in order for an authority to recognise that the completion of enforcement 
proceedings and their implementation may be a protracted affair, and to take 
steps to safeguard occupants in the meantime. But judicious 'use should be made 
of directions, closing orders etc where they are an option, and in the light of 
local housing market conditions. 
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4.21 



The decision as to whether housing enforcement action is taken should not be 
influenced by the fact that the authority considers that doing so might undermine 
its planning enforcement tactics in respect of the property. Providing the 
guidelines in the preceding paragraph are followed, this should not happen. An 
authority which did refrain from housing enforcement action for this reason 
might well be held to have exercised its discretion unreasonably, and its decision 
would not be upheld on a challenge. 
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CHAPTER 5 



RAISING STANDARDS - REDUCING RISKS 



Introduction 



5.1 The core of any local authority's HMO strategy is likely to be the raising of 
standards. Traditionally authorities have sought to do this by the service and 
enforcement of notices demanding that works are carried out or various uses 
of the property cease. Enforcement is an important component of any 
attempt to raise standards. But it is not the only way and will work best if 
linked to other tactics in a concerted attempt to improve conditions. Such 
other tactics may include: 

(i) the use by the authority of its buying power as a purchaser of 
HMO landlords' services (eg in B&B accommodation) to demand 
higher standards; 

(ii) mounting awareness campaigns to encourage tenants to demand, 
and landlords to supply, decent quality accommodation of their own 
accords. 

A three pronged approach to the improvement of conditions is strongly 
recommended. Although this Chapter concentrates almost exclusively on 
enforcement through various statutory mechanisms, the other two tactics can 
be just as cost effective and will support an efficient enforcement function 
and increase its effectiveness. 

What standard should we aim for? 

5.2 Any standard adopted by an authority should be 

- directly related to the needs of the occupants of HMOs, and not 
just "what the Environmental Health officer thinks is best for 
them"; 

- practicable to achieve given the nature of the local housing stock 
and the resources available to the authority, landlords and 
occupants; 

- enforceable ie there should be relevant legal powers or the 
opportunity to achieve the standard by other means such as 
contract specifications for B&Bs. 

When formulating or revising standards, it is best to start from the real world 
risks or discomforts facing occupants rather than rigidly adopting the same 
standards for all types and sizes of HMOs. The power to require improvements 
to HMOs exists to bring about changes for the benefits of flesh and blood 
people and may achieve nothing if standards are rigidly applied without 
exercising imagination and judgment. 
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5'3 The core of any standards policy for HMOs is likely to be the service and 
enforcement of notices under section 352 of the Housing Act 1985 (as 
amended) or directions under section 354. The types of improvement which 
can be brought about using these two powers are a useful starting point when 
considering how to tackle HMOs. Broadly speaking, section 352 notices can be 
used to ensure that 

- kitchen and food storage facilities, including sinks are adequate 
for the number of occupants 

- there are enough, suitably located wcs, baths and/or showers for 
the occupants; 

- means of escape from fire and fire precautions are both adequate. 

and section 354 can be used to reduce numbers until the facilities become 
adequate as described above for the remaining number of residents. This is 
explained more fully in paragraph 5.8. 

5.4 Section 352 does not specify what is "adequate" or "satisfactory". Local 
authorities are left to exercise their own discretion and are encouraged to do 
so. To help them, the Department has produced guidance notes explaining the 
reasons for the various components of section 352 and suggesting levels of 
provision which might be considered adequate. The IEHO has also produced its 
own guidance (currently awaiting revision to take account of the 1989 changes 
to section 352) using the six categories of HMO favoured by the Institution. 

But the final decision as to the standards to adopt under section 352 rests with 
each local housing authority. They are strongly recommended to adopt 
standards taking due account of the considerations in paragraph 5.2, and to 
enforce them firmly but judiciously. Remember that compliance with a 
standard is not an end in itself, but a means to an end. 

Revision and feedback. 

5.5 Once standards have been adopted they should be kept under review and 
amended if necessary in the light of practical experience and the views of all 
those affected by them. 

Enforcement of sections 352 and 354 

5.6 Section 352 is enforced by notice. The notice can be either a section 352 notice 
demanding works, or a section 354 notice demanding a reduction in occupancy, or 
a combination of the two. A prescribed form must be used for section 352 notices 
which requires the inclusion of a schedule of defects and remedies and 
specification of the dates by which the works should begin and end. The notice is 
a local land charge and the local authority should make an appropriate entry in its 
land charges register so that any future purchasers of the property are warned of 
their obligation to comply with it. 
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5.7 



A person served with a section 352 notice may appeal against it to the county 
court within 21 days of service on the grounds listed in section 353(2) of the 1985 
Act, as amended by paragraph 51 of Schedule 9 to the Local Government and 
Housing Act 1989. If there is no appeal or an appeal fails, the notice must be 
complied with and if the person served with it does not comply the authority may 
prosecute him for non-compliance and/or carry out the works in default itself and 
recover the costs from him. Full guidance on undertaking works in default begins 
at paragraph 5.32. 

5.8 As an alternative to serving a notice under section 352 requiring works, a local 

authority may make a direction under section 354 limiting the number of 
individuals and/or households that may occupy the HMO having regard to the 
amenities available. Or both types of notice could be served. Local authorities 
have discretion as to which of sections 352 or 354 they use. In exercising that 
discretion authorities should take account of all the relevant circumstances. If, 
for example, a particular HMO is in breach of planning control and the authority 
proposes to take, or is taking, planning enforcement action then there may be a 
stronger case for using a section 354 direction to reduce occupancy to a level 
consistent with the present conditions than using section 352 to secure the 
execution of works. But other relevant factors, such as the hardship which might 
result to the displaced occupants, should also be taken fully into account. In 
management terms it is essential that the authority checks the planning status of 
each HMO, if time permits, before any Housing Act enforcement is decided upon, 
so that any discretion whether to use sections 352 or 354 is exercised by the 
authority in full knowledge of the relevant facts. Planning aspects are covered in 
greater detail in chapter 4. 



The HMO Management Regulations 

5.9 Sections 352 and 354 enable a local authority to deal with the absence or 
inadequacy of certain amenities in an HMO through improvement or a reduction in 
numbers. It is equally important that HMOs should be kept in good repair. This is 
especially important in the case of means of escape and, particularly fire 
precautions where failure to carry out maintenance can jeopardise the safety of 
residents. The Housing (Management of Houses in Multiple Occupation) 
Regulations 1990 made under section 369 of the Housing Act 1985 were a revision 
of earlier Regulations and include additional requirements to:- 

i) ensure that any part of the house occupied by a resident is kept in 
good repair; and 

ii) display in suitable positions in the house signs indicating the means 
of escape from fire. 

5.10 The law was changed in 1989 so that managers of HMOs are automatically obliged 
to comply with the regulations without the need for the local authority to make a 
Management Order. This change will strengthen incentives for landlords to 
manage HMOs well without being forced to by the authority, since they will 
know - provided the regulations and the authority's power to prosecute are well 
publicised - that they can be prosecuted immediately for a breach rather than 
being given warning via a management order. As well as prosecuting a landlord 
found to be in breach of the regulations straightaway, an authority can serve a 
notice under section 372 of the 1985 Act requiring him to rectify the defects of 
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management which gave rise to the breach and he can be prosecuted a second 
time if he fails to comply with this notice. In deciding whether to prosecute 
however a local authority should always have regard to whether the landlord could 
reasonably have been expected to comply with the regulations. Whether this is 
the case or not will depend in part on how vigorously the authority has publicised 
them. 

5.11 It is essential that local authorities should give the regulations, and their powers 
to prosecute, very extensive local publicity so that landlords and tenants, who are 
responsible under regulation 16 for some of the management of their homes are 
aware of their obligations. Many local authorities have carried out this function 
imaginatively with such ideas as:- 

letters and leaflets to all known HMO owners and managers; 
television and radio interviews; 
advertisements in local newspapers; and 
promotional weeks 

5.12 The real value of the changes lies in the ability to serve a notice without making 
an Order first. Local authorities should take full advantage of the simplified 
procedure to enforce breaches of the regulations which previously may have been 
considered too trivial to justify the making of a management Order. Landlords 
need not fear the effects of the changes as this notice serves as a warning giving 
him or her ample time to remedy the neglect ie the landlord can be forced to 
remedy defects of management which are not serious enough to justify a 
prosecution for breach of the regulations. 



OVERCROWDING 

5.13 Local authorities are under a duty to enforce the law on overcrowding in all 
dwellings contained in Part X of the Housing Act 1985 - see section 339 (1) of the 
Act. They also have specific powers to limit overcrowding in HMOs - these are in 
sections 358 to 364 of the Act. Part X must be enforced in respect of any 
dwellings within HMOs. The powers in sections 358 to 364 are discretionary. 

Part X Overcrowding 

5.14 There are two basic criteria under which a dwelling may be overcrowded within 
the meaning of Part X: 

i) the room standard which deals with gender separation (section 325); 

ii) the space standard which deals with the amount of space available for sleeping 
within a house (section 326); and 

The space standard is completely objective and there are regulations providing 
how the dimensions of rooms are to be taken for the purpose of determining 
whether the space standard has been met. The room standard is almost objective 
although the local authority must decide how many of the rooms in the dwelling 
are of a type normally used in the locality as living-rooms or bedrooms. 
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5.15 Where a dwelling is overcrowded within the meaning of Part X, the person who 
permits it to be overcrowded commits a criminal offence. A landlord or his agent 
is under a duty to inform the local authority of overcrowding in one of his 
dwellings within seven days of its coming to his notice, unless the landlord himself 
found out about the overcrowding from the authority or the overcrowding has 
been licensed by the authority (see below). 

5.16 The local housing authority is responsible for enforcing Part X. This involves the 
prosecution of those who commit offences by permitting overcrowding or failing 
to notify the authority of it, and also the licencing of overcrowding (by granting 
to the occupier permission to allow a set number of persons in excess of the 
number which would normally be allowed under the space standard and/or the 
room standard to remain - this is only possible if there are exceptional 
circumstances and the Act specifically refers to a seasonal influx of population) 
and the service of notices requiring overcrowding to cease. 

Part XI Overcrowding 

5.17 The powers in Part XI permit authorities to regulate overcrowding specifically in 
HMOs. The local authority may serve notice under section 358 on the occupier or 
the person managing where it appears to them that the number of persons 
accommodated is "excessive". The overcrowding may be reduced immediately by 
applying the notice to existing residents (section 360), or by "natural wastage" by 
applying the notice only to new residents (section 361). The local authority may 
only serve a notice after informing the occupier and any person appearing to be 
the person managing in writing of their intention to do so and making reasonable 
efforts to ensure that everyone living in the HMO is aware of their intention. 

Summary of differences between Part X and Part XI Overcrowding 

5.18 The following are the main differences between Part X and Part XI Overcrowding: 

(i) the test of whether a dwelling is overcrowded within Part X is 
almost objective. The test for whether an HMO is overcrowded under 
Part XI is subjective and depends on the local authority’s judgment of 
what is an "excessive" number; 

(ii) the local authority must enforce Part X. The overcrowding powers 
in Part XI are discretionary; 

(iii) Part X applies to all dwellings, Part XI only to HMOs; 

(iv) An offence is committed by anyone who permits overcrowding 
within the meaning of Part X. Prosecution for permitting 
overcrowding within the meaning of Part XI is only possible after 
written warning and a notice have been served. 

Enforcement of the overcrowding provisions 

5.19 It is often difficult to establish - as is necessary for a successful prosecution - 
that a property was in fact overcrowded on a particular date. It is necessary to 
know the age and sex of all residents and, in many cases, which rooms they 
occupied, and whether they had the status of permanent residents or guests. Both 
managers and residents may be reluctant or unable to supply this Information. 
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Residents may be reluctant to cooperate if they believe that intervention by the 
local authority may be to their disadvantage. Enforcement action under Part X 
may be taken against the resident and action under Part XI may result in the 
displacement of occupants unless local authority intervention is taken under the 
"natural wastage" limb of the two approaches under this Part. Neither is there 
any legal obligation to re-house displaced occupants unless, of course, they satisfy 
the requirements of Part III of the Housing Act 1985. Without accurate 
information enforcement of the overcrowding legislation will be difficult if not 
impossible. 

5.20 Sections 335 and 364 confer powers on local housing authorities to require written 
information for the purposes of the enforcement of Part X and Part XI 
respectively. However, experience shows that even where such information is 
provided it is often incomplete or misleading. The securing of a conviction for 
contravention of these provisions is difficult and requires a degree of detective 
work and more often that not the co-operation of residents (or perhaps in the case 
of a prosecution against a resident landlord the co-operation of fellow residents). 

5.21 Fortunately, in view of the large input of staff time needed to sort out individual 
overcrowded properties, overcrowding is now rare. A rigorous approach to the 
gathering and recording of evidence is necessary and this is often time-consuming. 
The approach to be adopted will depend on the degree of cooperation from 
landlords or residents which can be obtained in individual cases. 

DISREPAIR AND FITNESS FOR HUMAN HABITATION 

5.22 The standard of fitness for human habitation, section 604 of the Housing Act 
1985, applies to all dwelling-houses including HMOs and was amended by the Local 
Government and Housing Act 1989 (paragraph 83 of Schedule 9). There is some 
overlap between this and the section 352 standard. Action under both provisions 
should be co-ordinated to ensure that the most satisfactory course of action is 
pursued in respect of each HMO. For instance, it would plainly be absurd to insist 
on expensive works under section 352 to an HMO which was then closed as a 
result of section 604 action. 

5.23 Where a dwelling fails to meet the section 604 fitness standard, the Local 
Government and Housing Act requires that the "most satisfactory course of 
action" is determined. The choice between renovation, closing or demolition of an 
individual house or inclusion in a clearance area or group repair scheme depends 
amongst other factors on the cost of the various options compared with the value 
of the benefits at net present value over a 30 year period. (See Annex F of DOE 
Circular 6/90). In assessing the most satisfactory course of action, the local 
authority is also obliged to take account of the views of all occupiers and owners. 
This has implications for most local authorities as very few have existing formal 
consultation procedures for private sector tenants or landlords. 

5.24 It is desirable that the intended action of a local authority in respect of an unfit 
property under the terms of section 604 be determined prior to other action under 
the Housing Acts, for there would be little purpose in serving a section 352 notice 
if the HMO in question was subsequently to be demolished. To do so may expose 
an authority to litigation under the laws- of natural justice or negligence. 

However, local authorities should seek to expedite any closure, demolition or 
clearance action in respect of an HMO where, as is likely, the health and safety 
of the occupants is at risk. If the timetable for the vacation of the HMO is likely 
to be protracted then interim measures to minimise risk should be considered. 
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5.25 



Where the most satisfactory course of action in respect of a private rented unfit 
dwelling is renovation, the local authority must serve a notice under section 189 
requiring works to render the house fit. Notices may also be served requiring 
works to a house which is not unfit for human habitation but is in substantial 
disrepair (section 190 (l)(a)) or in such a condition as to interfere materially with 
the personal comfort of the occupying tenant (section 190 (l)(b)). Each of these 
notices may be served in respect of the whole HMO; a flat in multiple occupation 
or a part of a building which contains an unfit flat. It should be noted that the 
standard of fitness for the common parts of the HMO is included in section 604(2). 
In all three cases the notice must specify the defects, the remedial works 
required, and the dates by which the works should commence and be completed. 
Section 604A(1) requires the local housing authority to have regard to any 
guidance given by the Secretary of State (currently Annex F of DOE Circular 
6/90) in deciding on the most satisfactory course of action for the purposes of 
sections 189, 264, 265 and 289 of the Act. 

5.26 Failure to comply with the start or completion dates in a repairs notice is an 
offence carrying, on conviction, a fine not exceeding level 4 on the standard scale 
(section 198A of the Housing Act 1985, as amended by paragraph 8 of Schedule 15 
to the Housing Act 1988). A local authority may also do the work in default and 
recover the costs from the owner. Local authorities are obliged to pay grant 
(subject to a test of the applicant’s resources) where a notice under section 189 or 
190 has been served and they have received an application. 

5.27 Local authorities should always ensure that the most appropriate course of action 
is taken in respect of private sector housing. Disrepair to the common parts of, 
and individual lettings within HMOs can be remedied using the Management 
Regulations and where the disrepair is as a result of lack of maintenance, action 
under the regulations may be more appropriate than a repairs notice. Disrepair 
which is also a statutory nuisance may be more quickly remedied using the 
Environmental Protection Act or Building Act powers. 

WORKS IN DEFAULT AND PROSECUTIONS 

5.28 If a notice is not complied with, local authorities have power both to prosecute 
the offender and to undertake the works themselves in default. They can do one 
or the other, neither, or both. In deciding what action to take when a notice is 
not complied with, authorities should consider 

(i) prosecution of the offender, providing it is successful and the result 
is well publicised, may deter other recipients of notices from ignoring 
them; 

(ii) but prosecution does not directly secure the completion of the 
missing works. Work in default does and may be necessary as well; 

(iii) there are risks of financial loss to the authority from both 
approaches. In the case of prosecution, the authority may not recover 
all of its costs. Whether it does or not will depend principally on the 
result of the prosecution and the conduct of the parties. Strict 
internal accounting should be undertaken so that staff time spent on a 
prosecution can be claimed; 

(iv) the risk of financial loss from works in default arises where the 
local authority cannot demonstrate that it undertook the works with 
good cause and with reasonable economy. 

Printed image digitised by the University of Southampton Library Digitisation Unit 



(v) the key consideration should be the urgency with which the works 
are required. Where the occupants’ health and safety are at serious 
and immediate risk, works should be undertaken straightaway. 

Recent Legislative Changes 

5.29 Local housing authorities are empowered to carry out works in default in relation 
to a notice served under section 352 or section 372 by virtue of section 375 (2) - 
(3B) of the Housing Act 1985 as inserted by paragraph 61 of Schedule 9 to the 
Local Government and Housing Act 1989. 

5.30 Firstly, to comply with a notice the person on whom it is served must now begin 
and complete the works within defined time limits. Previously local authorities 
could only specify a completion date and intervene upon expiry of that date. 

Now, once satisfied that reasonable progress is not being made a local authority 
may, after giving seven days notice, complete the works itself. In order to 
protect itself against a possible appeal by the landlord against the authority’s 
attempt to recover the costs of the works in default, the authority will need to be 
able to show that reasonable progress was not being made by the landlord towards 
completing the work. For this purpose and for the proper service of notice under 
section 352 and section 372 it is advisable to draw up a realistic timetable for the 
arrangement and carrying out of works. Such a timetable should include a 
reasonable period for the engagement of a surveyor or architect (if necessary), 
the preparation of a tender specification (if necessary), tendering and completion 
by the successful contractor of the works. Sufficient time should be allotted not 
just for the works but for the contractor to become available to complete them. 

It is inadvisable to use standard timetables for compliance with different types of 
notice as there is a risk that the courts will not uphold them. 

5.31 Administrative costs incurred in arranging and managing works in default may be 
re-claimed. Many local authorities were successfully charging for these expenses 
before the 1989 Act but that Act made explicit provision in law for so doing. The 
Act amends section 375 of the Housing Act 1985 to provide that authorities may 
recover their own abortive costs where the recipient of a notice has belatedly 
complied with it after the authority has begun to arrange work in default. This 
important provision (in section 375(3B)) removes the major financial disincentive 
to carrying out works in default. 

The Management of Works in Default 

5.32 There are three principal ways of approaching the management of works in 
default:- 

1 Case Officer Led 

In this approach the person or persons responsible for initiating the 
enforcement action carries out all of the necessary administrative 
work required to let and manage the contract. 

2 Specialist Team 

In this approach, a team is created to design schemes, to go out to 
tender and to draw up contracts. The team takes over once the Case 
Officer decides that works in default are required and this officer has 
no direct involvement with the management of the works in default. 

Printed image digitised by the University of Southampton Library Digitisation Unit 



3 



Contracted Out Service 



5.33 



3.34 



5.35 



" 5.36 



5.37 



Printed image 



Some local authorities have chosen to contract out works in default, 
normally to a private firm of surveyors. This approach is similar to 
using an internal specialist team although legal powers vested in the 
local authority such as powers of entry cannot, of course, be 
transferred to an agent. Similarly, the recovery of costs will also have 
to be undertaken by the authority itself. 

These three methods are not the only models available and elements of all three 
may be mixed to provide a service most appropriate to the particular 
circumstances. The choice of approach depends on a number of factors including 
the availability and skills of particular staff, but the most important factor is 
likely to be the numbers of properties requiring the carrying out of works in 
default. 

The employment of a specialist team is likely to be feasible only when there is a 
large amount of work in default to be undertaken. Where the authority is likely 
ot undertake few works in default it should consider the most cost-effective way 
to arrange them. The employment of local firms with expertise in the 
management of the tender process and contracts may be more appropriate than 
building up the necessary expertise within the HMO team itself. Alternatively 
other departments of the authority may be able to offer the use of staff with 
relevant skills. The skills required are likely to include specification, plans 
drawing, quantity surveying and site supervision. 

Kev Processes in organising work in default 

The preceding paragraphs describe some organisational options for the 
management of works in default. Whichever is chosen, a detailed procedure 
manual is essential to ensure that nothing is missed and there is smooth * 
administration of any particular scheme. This will also be useful in any recovery 
action to show that a consistent approach has been adopted (particularly when 
different staff may deal with the same landlord) and that ’’legal procedures” have 
been followed, for example, to prove that the best price for the job was obtained. 
Detailed guidance on the management of works in default is in the Appendix to 
this Chapter, 



CONTROL ORDERS 



Control Orders were introduced in the Housing Act 1964 and may be used in cases 
where the living conditions are such that it is necessary to make the order to 
protect the safety, welfare or health of the occupants. A Control Order allows 
the local authority to take possession of a house in multiple occupation for up to 
five years and take whatever steps are necessary (other than selling the property) 
to bring the house up to a satisfactory standard.. Although, it is acknowledged 
that the making of a Control Order is staff intensive and time consuming, in some 
circumstances it will be the most effective procedure available to authorities for 
remedying unsatisfactory conditions in HMOs. 

The provisions relating to Control Orders are contained in sections 379 to 394 of 
the Housing Act 1985 and also in Schedule 13 of that Act. To invoke the Control 
Order procedure certain criteria must be satisfied. 
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i) A notice has been "or could be" served under section 352 or 372 of the 

Act requiring work to make a house fit for the number of individuals or 
households in the property, or 

ii) A direction under section 354 has been "or could be" made limiting the 
number of individuals or households who can be accommodated in the 
house. 

AND 

LIVING CONDITIONS IN THE HOUSE ARE SUCH THAT AN ORDER IS 
NECESSARY TO PROTECT THE SAFETY, WELFARE OR HEALTH OF THE 
RESIDENTS. 

5.38 Local authorities who consider the use of Control Order procedure should also 
consult DOE Circular 12/86 and may find the following case law helpful; 

i) Rv London Borough of Southwark, ex parte Lewis Levy Ltd (1983) 8 
HLR 1QBD 

ii) Rv London Borough of Camden, ex parte Rowton (Camden Town) Ltd 
(1983) 10 HLR 28 QBD 

iii) Webb v Ipswich Borough Council, EGCS27CA (1989) 

5.39 A Control Order comes into force as soon as it has been made (section 379 (2)) 
permitting the authority to assume control of the property forthwith to remove 
any risk to the health, safety or welfare of the tenants. The Order is effective 
for a maximum period of five years (section 392). As soon as practical after 
making an Order the local authority is required to enter into possession and take 
immediate steps as to protect the safety, welfare or health of the residents. A 
copy of the Order must also be posted in the house where it can be seen by all the 
residents together with an explanatory notice about the effects of the Order, 
stating the principal grounds for it and pointing out the grounds for appeal. The 
local authority is also required to serve a copy of the Order and explanatory 
notice on every person who is an owner, lessee or mortgagee and any person 
managing or controlling the house. If any part of the house is occupied by any 
person who has an estate or interest in the whole house, the authority is permitted 
to exclude that part from the Order (section 380). 

5.40 The Order gives the authority the right of possession of the premises and allows 
them to take any action necessary for as long as the Order is in force (section 
381). Statutory notices, directions or other Orders made under sections 352, 354 
or 372 cease to have effect (except for criminal liabilities) as soon as the Order 
comes into effect. The Order is registrable as a local land charge. Certain rights 
and liabilities of occupiers who do not have an estate or interest in the house 
continue (section 382). Subject to conditions, any furniture in furnished lettings 
also passes to the control of the authority (section 383). 

5.41 Once a Control Order is in force, the authority is under a strict duty to maintain 
proper standards of management, to take any action necessary under any other 
provisions of the Act as they would have if no Control Order had been made and 
must make reasonable provisions for insurance (section 385). The authority may 
supply furniture and fittings as required (section 388). 
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5.42 The authority is required to keep full accounts of income and expenditure in 
respect of a house which is the subject of a Control Order and to allow the 
dispossessed proprietor or any person having estate or interest, reasonable 
facilities for inspecting, copying and verifying accounts (section 390). 

Compensation payable to the dispossessed proprietor is prescribed in section 389 
and Part II of Schedule 13. 

5.43 The maximum length of time that a Control Order may remain in operation is five 
years from the date on which it comes into force but it may be revoked at any 
time prior to that either at the authority’s own initiative or at the written request 
of an interested party (section 392). 

Taking Action 

5.44 Control Orders may well be needed in a hurry. If it is necessary to make the 
Order to protect the health, safety or welfare of the occupiers it may well be 
necessary to do so almost instantaneously. Local authorities should therefore 
ensure that they have suitably streamlined arrangements for doing so, whilst 
preserving the right of elected members to control this most draconian form of 
intervention. It may be possible, for example, for action to be approved by an 
emergency committee or sub-committee established for the consideration of 
urgent business. In such cases, a report of the action approved should then be 
referred to the relevant committe at a later date. 

5.45 Making a Control Order may require a great deal of coordination if there is 
opposition to the authority’s action. Once possession has been obtained, there will 
be a continuing requirement for the authority to manage the property. If suitable 
skills are not available within the HMO team, it may be necessary to form a 
special purpose Control Order team (if time permits) or to devise other 
arrangements to coordinate input from other departments or even from outside 
the authority (such as the police). 

5.46 One member of the team should be appointed lead officer and be responsible for 
co-ordinating the work of the different Departments. He or she must be of 
sufficient standing within the council to be able to question the level of service 
being provided by each Department. 

5.47 When a property has been identified as being the possible subject of a Control 
Order, preliminary investigations should be carried out if possible in order to 
develop a clear picture of the effects of making the Control Order The following 
steps should be considered; 



i) 

ii) 

iii) 

iv) 

v) 



detailed inspection of property 
valuations 

determination of outstanding debts 

establish ownership 

liaison with landlords and tenants 



5.48 It is recommended that before the Control Order is made a pre-briefing meeting 
is arranged to discuss the practical points of implementing the Order. The 
importance of punctuality, flexibility and, if necessary, confidentiality should be 
stressed. The lead officer should be kept well informed and consideration must be 
given to the mechanics of the operation if it is to run smoothly on the day the 
Order is made. Individual officers should have well defined responsibilities and be 
aware of each others' roles. The procedures should be prepared well in advance 
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and items such as inspection forms, tenant sheets and inventory forms arranged. 
Transportation and continuous officer cover at the property may be required so 
movements may be timetabled. Emergency procedures should be prepared in case 
of vandalism or obstruction. 

Management Schemes 

5.49 Following the making of a Control Order the local authority has a duty to prepare 
a Management Scheme within 8 weeks of the date of the Order (section 386). 
However, if the authority intends to make a Compulsory Purchase Order within 28 
days of the making of the Control Order the necessity to prepare a Management 
Scheme is removed until such time as a decision on the Compulsory Purchase 
Order is made by the Secretary of State under Part IV of Schedule 13 to the 1985 
Act. It should be emphasised that the making of a Compulsory Purchase Order 
does not relieve the local authority of the necessity ultimately to prepare a 
Management Scheme even if the Order is confirmed. And a CPO should never be 
made simply to avoid drawing up a Control Order management scheme. CPOs are 
discussed at paragraphs 5.54 - 5.57 below. 

5.50 Prior to the preparation of a Management Scheme the following should be 
consulted; 

Housing Act 1985 - Section 386 - Duty to Prepare a Management 
Scheme. 

Housing Act 1985 - Schedule 13, Part I and Part II. 

DOE Circular 12/86 "Memorandum on overcrowding and houses in 
multiple occupation". 

5.51 A management scheme need not be detailed but must include the following; 

i) estimates of the capital works which the authority intends to carry out 

to the property; 

ii) A statement of the numbers of occupants the authority will permit in 
the property, including any proposals to reduce occupancy (eg because 
of overcrowding); 

iii) An estimate of revenue costs; 

iv) Statement of compensation payable to the displaced proprietor. This is 

defined in Part II of Schedule 13 to the Housing Act 1985 and depends 
either on the rateable value of the HMO or the rental income which 
might reasonably be obtained; 

v) Maintenance of accounts. 

5.52 The day to day management of a Control Order property may entail a long term 
commitment of resources from a number of departments within an authority and 
although this can be undertaken in-house, it may be considered more appropriate 
to delegate the task to an agent such as a local housing association, particularly if 
compulsory purchase and onward sale is being considered. The circumstances 
surrounding each particular case and the commitment of the local authority to 
individual properties of this nature will be major factors in deciding who is to 
carry out the day to day management of a Control Order property. 

5.53 The local authority is able to manage the property itself for up to five years in 
accordance with a management scheme at which time control of the property 
returns to the owner. 

Printed image digitised by the University of Southampton Library Digitisation Unit 



COMPULSORY PURCHASE ORDER 



5.54 Cases may arise where a local authority considers that a compulsory purchase 
order under section 17 of the Housing Act 1985 is necessary to secure the long- 
term provision of acceptable housing accommodation. Guidance on the use of 
compulsory purchase is given in appendix L of DOE Circular 8/85 and paragraphs 
25-27 of DOE Circular 3/89. Compulsory purchase orders are usually made with a 
view to the onward sale of the property to an acceptable landlord, such as a 
housing association. Provisions in the Local Authorities (Capital Finance) 
Regulations 1990, enable authorities to set off costs of acquisition, and other 
incidental costs, from their capital receipts. 

5.55 Before a local authority may dispose of housing occupied by secure tenants to a 
private landlord, it must consult the tenants in accordance with section 106A of 
the Housing Act 1985. The Secretary of State cannot give consent for the 
disposal if it appears to him that a majority of the tenants are opposed. An 
authority contemplating onward sale should therefore ensure in advance that it 
has the tenants’ support. 

5.56 Where the compulsory purchase order is made within 28 days of a control order, 
Part IV of Schedule 13 to the Housing Act 1985 provides that the authority need 
not prepare or serve a Management Scheme until they are notified of the 
Secretary of State's decision on whether or not to confirm the compulsory 
purchase order. A compulsory purchase order may be made after the 28 day 
period has elapsed, but the authority will then remain under the duty to prepare a 
Management Scheme. It should also be borne in mind that where a property has 
been improved following a control order, there may be less justification for 
compulsory purchase to secure improved housing accommodation. Where the 
control order has been in force for a significant period of time, evidence of the 
previous management of the property, on which the case for compulsory purchase 
may have to depend, may longer be current. Authorities who wish to resort to 
compulsory purchase may therefore find it advisable to do so as soon as possible 
after the control order has been made. 

5.57 Difficulties have arisen where authorities wishing to take advantage of the 28 day 
provision, have processed compulsory purchase documents hastily and then found 
the compulsory purchase order to be defective and incapable of confirmation. 
Where compulsory purchase is contemplated, as much time as possible should be 
allowed for preparation and making of the compulsory purchase order. 

REGISTRATION SCHEMES 

5.58 Section 346 of the Housing Act 1985 enables a local authority to set up a 
registration scheme for houses in multiple occupation in its area. Each scheme 
has to be approved by the Secretary of State and therefore most schemes are 
based on models provided by the Department of the Environment which have been 
recently updated. (Copies of the new scheme may be obtained from the 
Department of the Environment, HPRS Division, Room Nll/06, 2 Marsham Street, 
London SW1P 3EB, tel: 071 276 3377 or from the Welsh Office, Housing 
Department, Cathays Park, Cardiff CF1 3NQ, tel: 0222 823895). The procedure 
for submitting schemes for approval Is described in DOE Circular 12/86 (Welsh 
Office Circular 23/86). 
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Schemes Available 



5.59 



5.60 



5.61 



5.62 



5.63 



5.64 



The Act allows a choice of three different registration schemes. 



Model Notification Scheme 



This model scheme allows the authority to complete and maintain a register of 
houses in multiple occupation and to record certain details relating to HMOs on 
the register. The HMO Manager is under a duty to supply the authority with the 
information it needs to keep the register. 



Model Regulatory Scheme 



The scheme is similar to the Model Notification Scheme but includes "control 
provisions". The scheme provides that before any person permits multiple 
occupation of a house by a greater number of people or households that occupied 
it before the date of the implementation of the scheme, he shall apply to the 
authority for registration. If an HMO is registered and a person wishes to 
increase the number of persons or households registered then an application to the 
authority must be made. 



The scheme also allows the authority to impose conditions on the registration or 
refuse to register on certain grounds. The person who has applied for registration 
or variation must be informed of the reasons for refusal or the imposition of 
conditions. The council has the power to refuse to allow registration or variation, 
or to impose conditions, in the following circumstances (section 348): 



a) The council can refuse to register or vary the registration of a 
house on the ground that the house is unsuitable and incapable of being 
made suitable for such occupation as would be permitted by virtue of 
the registration or variation. 



b) The council can refuse to register a house on the ground that the 
person having control of the house, or other person intended to be the 
person managing the house, is not a fit and proper person. 



c) The council may require, as a condition of registering or varying the 
registration of a house, that such works are executed as will make the 
house suitable for such occupation as will be permitted by virtue of the 
registration or variation. 



Combined Regulatory and Notification Scheme 



The scheme is similar to the Model Regulatory Scheme but provides for a more 
detailed 3 part register of HMOs. Part 1 records all HMOs. Part 2 includes all 
HMOs except those requiring registration under the scheme due to an increase in 
households or persons occupying them. Part 3 includes all houses in respect of 
which applications for registration are required and which have been accepted. 



DOE Circular 12/86 explains that while local authorities may deviate from the 
model scheme, the Secretary of State would be reluctant to approve a scheme 
which involves undue elaboration of the particulars to be supplied and recorded. 
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Points of Comparison 



5.65 The terms "Regulatory" and "Combined Regulatory and Notification" are 
somewhat misleading. In reality, both of these schemes contain control provisions 
and both also incorporate the features of the notification scheme. 

Introduction of a Scheme 

5.66 Each local authority will have to consider the nature and scale of the HMO 
problem within their area before deciding on the introduction of a registration 
scheme. Specialist registration schemes may be introduced to control the growth 
of a particular type of HMO and these may be easier to administer and police 
than comprehensive schemes and may command wider public support. 

5.67 If an authority decides to proceed with the introduction of a scheme it is 
recommended that a draft of the intended scheme is submitted to the DOE for 
comment. 

5.68 The authority must:- 

i) publish a statutory notice of their intention to introduce a 
registration scheme in a local newspaper (section 349(i) Housing Act 
1985). There are no prescribed forms for such a notice, but it should 
invite any representations to the council. An article on a feature page 
of a local newspaper may be more effective than a notice tucked away 
on a back page. 

ii) submit 2 sealed copies of the scheme for formal approval by the 
Secretary of State, together with a copy of the Statutory Notice 
published in a local newspaper and copies of any representations 
received by the council. 

5.69 Many registration scheme have in the past fallen into disuse although some have 
been successful. An adequate level of knowledge of the location and ownership of 
the HMO stock is a vital precursor to a successful scheme. Local authorities who 
promulgated registration schemes without this knowledge found they received few 
voluntary applications and that these were generally in respect of the better 
HMOs. Authorities are recommended to obtain a sufficient knowledge of the 
HMOs in their area, and to ensure that they have sufficient resources to devote to 
policing unregistered properties, before introducing a scheme. 

5.70 Prior to the declaration of a registration scheme that includes a regulatory 
element, local authorities should therefore satisfy themselves that they are aware 
of the vast majority of the HMOs that will be affected by the scheme and that 
they will be able to adequately "police" the scheme for the foreseeable future. 

For this reason those schemes that have been most successful have been those 
confined to a limited number of HMOs, for example, limited to hostels or limited 
to only a small part of a district. District-wide comprehensive schemes can be 
viable but the input in the initial years and the on-going commitment to regularly 
re-inspect registered HMOs should be carefully evaluated. 
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Charging Regime 



5.71 Powers to allow local authorities to levy a charge for notifications or applications 
under their registration schemes became available on 30 April 1991 by virtue of 
The Houses in Multiple Occupation (Charges for Registration Schemes) 

Regulations 1991. DOE Circular 6/91 provides an explanation of these provisions. 

REHOUSING 

5.72 Prior to any works starting on an HMO consideration should be given to the 
tenants’ short-term and long-term housing needs. This will apply if either the 
council or the landlord is carrying out the required works. 

5.73 In most cases repairs can be done without tenants having to leave their homes. 

But if tenants express a need to be temporarily rehoused because of the nature 
and extent of any intended works, consideration should be given to providing them 
with temporary rehousing. 

5.74 The cost of temporary re-housing will usually be the landlord’s liability and it is 
sensible that he should first be approached for accommodation. If the landlord 
has no available accommodation and the tenant cannot make suitable 
arrangements, the council should consider offering accommodation to the tenant 
for the duration of the works. 

5.75 Regard must be had to the provisions of the Protection from Eviction Act 1977, 
which deals with unlawful eviction. 

5.76 It may also be necessary to consider whether permanent rehousing should be 
offered to tenants prior to the commencement of works. This may be considered 
desirable where tenants are elderly or suffering from ill-health which makes it 
unreasonable for them to move out of and back into the property, particularly if 
the existing accommodation is not appropriate to their needs. 

5.77 Housing departments should build flexibility into their allocations policy when 
considering the needs of tenants displaced temporarily or permanently as a result 
of enforcement action. 

NON-HOUSING ACT LEGISLATION 

Public Health Powers 

Statutory Nuisance 

5.78 Housing Act legislation is historically founded in the perceived need for relatively 
long-term and strategic interventions in the housing market and the powers to 
deal with individual properties correspondingly relate, in the main, to major works 
of refurbishment. The powers in the Environmental Protection Act 1990 (which 
replace similar powers in the Public Health Act 1936) have a different and earlier 
historical origin based on the removal of nuisances and the protection of public 
health. Whilst the use of these powers can, in certain instances, bring about the 
major refurbishment of residential property, there main purpose is to allow the 
prompt removal of stressors to human health. The two legal codes have developed 
side-by-side and provide a degree of overlap but are not mutually exclusive. In 
practice, it is usually found that given the need for certain interventions local 
authorities will seek to avoid the duplication of notices that seek to bring about 
the same items of work. 
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5.79 In respect of HMOs, Housing Act legislation will nearly always be more 
appropriate than public health powers. However, there are certain instances when 
public health powers may and should be used to effect repairs and improvements 
within HMOs for they provide a speedier and sometimes more effective means of 
enforcement. Some of these powers are outlined and discussed below. 

Sections 79-81 - Environmental Protection Act 1990 

5.80 Sections 79-81 in Part III of the Environmental Protection Act 1990 contain 
updated powers enabling local authorities to take action in respect of statutory 
nuisances. Part III of the 1990 Act replaces Part III of the Public Health Act 1936 
and the Public Health (Recurring Nuisances) Act 1969. Section 80 provides for 
the service of notices requiring the abatement of nuisances or prohibiting or 
restricting their occurrence or recurrence. The procedures for nuisance 
abatement action by local authorities have been consolidated and streamlined and 
should provide a useful, flexible and effective tool. The former requirement of 
seeking a nuisance order following the non-compliance with an abatement notice 
is removed allowing local authorities to prosecute for non-compliance and carry 
out the works to an abatement notice in default once the period for compliance 
has expired (but see Regulation 3 Statutory Nuisance (Appeals) Regulations 1990). 

5.81 The abatement notice shall specify the time or times within which the 
requirements of the notice are to be complied with. This allows for the provision 
within the terms of the notice of a timetable for completion of workswith, for 
example, attention to urgent works being required almost immediately and less 
urgent and more extensive works being required over a period of months. This 
merely restates the legal position under the Public Health Act 1936 where case 
law had indicated that such timetabled notices were acceptable and, indeed, were 
to be encouraged. 

Other Public Health Powers 

5.82 It would not be appropriate to examine in detail here all of the public health 
powers available to local authorities which may usefully be applied to HMOs. 

Local authorities will in any event already be familiar with these powers and they 
are merely mentioned here as a reminder of their availability. 

5.83 Much of what maybe termed function-specific public health legislation relates to 
drainage defects. Local authorities will be familiar with the wide-ranging powers 
available under section 59 of the Building Act 1984. 

5.84 These powers overlap to an extent with those powers under section 80 of the 
Environmental Protection Act and whilst prior to the enactment of the 
Environmental Protection Act the use of section 59 powers were likely to be more 
expeditious, this may no longer be the case in instances where conditions are 
injurious to health. 

5.85 Section 17 of the Public Health Act 1961 confers useful powers to remedy 
stopped-up drains and to carry out minor works of repair. Section 45 of the 
Public Health Act 1936 provides for the repair of existing but unsatisfactory 
sanitary closets and section 64 of the Building Act 1984 provides for the provision 
of additional closets and the reconstruction of existing unsatisfactory closets. 

5.86 Sections 77/78 of the Building Act 1984 provides for the remedying of dangerous 
buildings or parts of buildings and this power is often usefully employed by local 
authorities where there exists imminent danger to occupiers and others. 
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Non-Public Health Powers 



5.87 The most frequently used non-public health power is that contained within section 
33 of the Local Government (Miscellaneous Provisions) Act 1976 which provides 
for the reconnection or continuance of supplies of water, gas or electricity by the 
local authority where the owner or former owner has failed to pay the bill. Local 
authorities may make the necessary arrangements with the relevant statutory 
undertaker and they should also consider whether legal action should be taken 
under the Protection from Eviction Act 1977. Section 33(2) of the Local 
Government (Miscellaneous Provisions) Act 1976 provides for the recovery of 
expenditure on the part of the local authority. 
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APPENDIX: THE MANAGEMENT OF WORKS IN DEFAULT 



Key Stages 

(The order of these may need to be adjusted to sequence the events to suit any 
particular authority.) 

1 Specification of Works and Bill of Quantities 

The original notice specification will need "translating 0 into a 
specification of works. It is essential that the "works specification" 
contains 

a) an adequate description of the work required. 

b) the exact location of the disrepair/position of new facilities etc 
for each item. 

c) The quantity or areas of the specification requirement. 

d) Plans where these are relevant. 



Sample Specification 
Notice Requirement 

Rake out to a depth of 25 mm all open jointed 
brickwork to the front and the rear elevation, and 
repoint with cement mortar. 



Work in Default Specification 

Rake out to a depth of 25 mm "x" m 2 of open jointed 
brickwork to the front elevation and "y" m 2 to the 
rear elevation and repoint with a 1:3 cement/sand 
mortar mix to a weathered finish. Adequate sheeting 
and precautions against dust and debris from the work 
area is required together with suitable and 
sufficient scaffolding to perform the work properly 
removing all waste from the site. 

NB This last sentence could be 
included within the 
specification or included as a 
general item(s) at the end of 
the specification document. The 
important point is that all 
ancillary costs to the operation 
are included for pricing 
purposes . 
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It will be useful for quantities to be recorded on the initial inspection record 
although a property will need re-inspection to account for any deterioration since 
the notice was served. This will be particularly relevant for larger scale disrepair 
requirements where a longer time is given for compliance to reflect the process a 
landlord would follow to commence work on site and complete a job. 

Authorities may wish to adopt certain standard specifications to streamline 
preparation of a bill of quantities. Contractors invited to price the document 
should also be required to price individual items on the Council’s form of 
specification. For this a standard form of specification should be adopted to 
show:- 



a) The address of the property. 

b) Description of work. 

c) Location. 

d) Quantities. 

e) Price. 



Items (b) to (d) could be combined as shown in the example or detailed in separate 
columns. 



Authorities should decide whether a contingency sum should be included. If so the 
authority will need to decide the amount and include this in the specification so 
that each priced document is finally judged on the same criteria. Contingency 
sums could reflect a percentage of the estimated cost of the work and authorities 
will need to adopt a figure. Not all works will require a contingency sum, for 
example, small works or where, although the costs are high, only one or two items 
are specified, such as re-roofing or re-wiring. 

Only works on the original notice can be included in the specification, although an 
’’open” specification on a notice can account for deterioration. For the example, 
if the open jointed brickwork has become worse since the notice was served this 
can be reflected in the bill of quantities and the original notice specification will 
still be valid. Any new items of work required will require additional notices to 
be served. The authority should prepare its own estimate of the cost of the work. 

2 Notice of Entry 

An authority should decide the appropriate time to serve notice of entry. Where 
this may not be legally required (for example Section 33 of the Local Government 
Miscellaneous Provisions Act 1976) it is recommended that a notice is 
nevertheless given. It Is important that this is given as soon as the process of 
default commences as authorities may wish to recover ’’abortive” costs if a 
landlord starts work him/herself. Authorities will also need to adopt a policy on 
their subsequent action if this happens. 

3 Building Regulations 

Certain works may require building regulation approval or planning permission and 
authorities should obtain any relevant permissions before works commence. 
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4 



Obtaining Ouotations/Tenders 



Dependent on the value or extent of the work involved authorities should consider 
whether estimates will be acceptable or formal tendering procedures are required. 
For smaller jobs it may be sufficient to show that the best price was achieved by 
obtaining 2 or 3 estimates. This could be particularly important for short time- 
scale notices where longer tendering procedures cannot be justified. For larger 
jobs authorities should adopt formal tender procedures. 

For smaller jobs or major single items (for example re-roofing to a standard type 
of housing) authorities may wish to establish schedules of rates from builders each 
year. From an established schedule of rates, for works which match rate items, it 
should be a simple operation to determine a builder who can do the work in a 
determined timescale. This will avoid the need to seek estimates on each 
occasion and can considerably speed up the administration of works in default. 

In all circumstances authorities will need to establish lists of builders either by 
trade or for complete house renovations as relevant. This should normally be 
done by open advertisement. Contractors should be told when works are 
expected to commence and given a timescale for completion. 

5 Choosing a Builder 

Proper control of select lists of contractors should determine acceptable 
builders. A judgement for any particular job can then rest on price and ability 
to complete the work in an agreed timescale. 

If only one estimate or tender is received, authorities will need to establish 
policy on when to accept a sole estimate/tender and on when to re-re-tender. If 
an estimate/tender is within "x" % of the authorities’ estimate, an authority 
could decide to accept it. 

Even with a tender which is accepted on its overall price there could be 
individual items which are considered excessive or underpriced compared to the 
authority's estimate. Whilst there will often be differences in prices submitted 
by different builders, significant variations should be questioned as the 
contractor may not have fully appreciated the specification. It is important to 
perform this function as another way of demonstrating that the best price has 
been achieved in any subsequent recovery proceedings. 

6 Contracts 

Authorities will need to decide on whether to place an order for works or enter a 
formal contract. For larger works it is recommended that a formal contract be 
considered with a subsequent defects liability. 

7 Grants 

Authorities will need to decide if they are going to encourage grant applications 
where a mandatory grant would normally be applicable if a landlord had 
voluntarily undertaken the works. Notwithstanding the need for works in 
default, authorities may want to encourage an application before works 
commence to defray recovery of total costs or where a debt proves impossible to 
pursue. However this will rely on the authority obtaining a grant application 
from the owner to comply with grant procedures. 
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8 



Rehousing 



Chapter 5 contains guidance on rehousing requirements and authorities will need 
to ensure arrangements are satisfactory before works commence. 

9 Monitoring 

During the course of works, authorities will need to ensure adequate site 
supervision to:- 

a) check progress of works 

b) deal with any unforeseen items 

Detailed site inspection records should be kept. Authorities will need to 
decide if they will allow interim payments which will need to reflect 
particular builders requirements and the size/length of the contract. 

10 Finally 

When works are complete final payment can be made to a builder, with any 
retention if this is considered appropriate. Authorities should ensure proper 
relocation of tenants and obtain their satisfaction before final payment. 

Recovery procedures for the total debt should commence as soon as possible. 
Arrangements should be made to register a charge on the property for the debt 
where relevant. Final recovery can include reasonable costs for administering 
works in default. A policy should be adopted whereby officer time is 
recovered. Some authorities, for example, either use a percentage of contract 
value for small works or the actual time spent on larger contracts (for which a 
record will need to be kept). 
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CHAPTER 6 



GRANTS 



6.1 Where notices are served under sections 190, 189 or 352 of the Housing Act 1985 
the owner is entitled to mandatory grant-aid for the works required in order to 
comply with the notice(s). Local authorities also have the discretion to award 
grants for the conversion of properties into HMOs and for works to make HMOs 
fit for the number of their occupants. Local authorities’ discretion to award 
grant does of course go wider than just these circumstances. A full list of the 
circumstances in which discretionary grant may be paid is at section 115 (3) of 
the 1989 Act. 

6.2 Part VIII of the Local Government and Housing Act 1989 restructured the grant 
system and introduced a new HMO grant for works to bring an HMO up to the 
standards of fitness for human habitation and for multiple occupation. The grant 
is mandatory where notices have been served under section 189, 190 or 352 for 
any works required in order to comply with the notice(s) which relate to a HMO. 
Otherwise, grant towards such works would be discretionary. However local 
authorities should note that the definition of HMO for grant purposes is different 
from that for enforcement purposes. In section 138 of the Local Government and 
Housing Act 1989, HMO, for the purposes of the grant system, has the same 
meaning as in Part VII, section 100. This section states that "HMO” has the same 
meaning as in Part IX of the Housing Act 1985, except that it does not include 
any part of a house which is occupied as a separate dwelling by persons who do 
form a single household. 

6.4 HMO grant is not available for works to any part of a house occupied as a 
separate dwelling, even if such works are required to comply with a notice. Any 
works within a separate dwelling in an HMO required to comply with a notice 
under any of sections 189, 190 or 352 would be eligible for a mandatory 
renovation grant. This includes works to provide means of escape from fire and 
other fire precautions, which are not excluded from grant by section 107 (5) of 
the 1989 Act. 

6.5 HMO grant is subject to the landlords test of resources (see section 110, Local 
Government and Housing Act 1989 and DOE Circular 12/90, Annexe F). In brief 
the applicants’ contribution is equal to the amount of loan which could be 
serviced by the notional increase in rent from the house arising from the works 
proposed. Local authorities are encouraged to consult rent officers on the 
calculation of this notional rent. Rent officers will require Information on 
current rents, details of occupancy and a description and cost of the proposed 
works. (The Rent Officers (Additional Functions)(No 2) Order 1990 SI 1068 1990) 

6.6 Where no notional increase in rent is anticipated the likely increase in capital 
value of the house arising from the works proposed is used in calculating the 
grant. In this- instance the grant is intended to compensate the owner for the 
notional loss of investment income which arises since because of grant conditions 
he cannot sell the house and realise the profit arising from carrying out the works 
for at' least five years. 

6.7 These two approaches to the calculation of grant have opposite effects. Where a 
notional rental increase is anticipated generally the smaller the increase in rent 
the lower the applicant's contribution and, therefore, the higher the level of 
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grant required. Where there is no anticipated increase in notional rent, but an 
increase in the capital value is anticipated, the test works the other way round, 
with larger expected increases in capital values producing larger grants (because 
more notional investment income is foregone by the landlord). The Department 
is considering changing this aspect of the test. 

6.8 A number of other issues have arisen out of the new grant system which have 
caused local authorities some problems. For example, if a landlord occupies a 
flat in an HMO the landlords test of resources is not appropriate for calculating 
the grant towards works to his/her accommodation. As mentioned earlier HMO 
grant is not available for works to any part of an HMO which is occupied as a 
separate dwelling and a separate renovation grant application may need to be 
made in such cases. In these instances a local authority may need to consider 
both HMO grant and renovation grant applications in respect of the same 
property and both owner occupier and landlords tests of resources may need to be 
applied as appropriate. 

6.9 Another grant applicable to HMOs is the common parts grant. This is intended 
for works of improvement and repair to the common parts of a building 
containing one or more flats. It is usually discretionary but is mandatory where 
notice has been served under section 189, 190 or 352 relating to the common 
parts of a building. 

6.10 Conditions as to future occupation apply where an authority approves an HMO or 
renovation grant. Broadly speaking the property must either be occupied by the 
owner or a member of his family for at least twelve months or made available 
for letting by the landlord for at least five years, otherwise some or all of the 
grant paid may be clawed back by the authority. 
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CHAPTER 7 



LANDLORDS AND TENANTS 



Introduction 

7.1 Support for both tenants and their landlords is an important element in any 
authority's HMO strategy. Many authorities appreciate in principle the 
benefits of an advice and enforcement service to help both parties solve their 
problems and, where necessary, enforce their legal rights. Unfortunately many 
such authorities only choose to provide the bare minimum of protection for 
tenants against harassment and illegal eviction. This chapter aims to explore 
the benefits to authorities of providing a more comprehensive service, including 
support where appropriate for landlords over day to day management problems 
and their legal rights. 

Finding out what landlords and tenants want 

7.2 All too often local authority activity is statute-driven, rather than based on the 
expressed needs of local authorities' customers. This can happen with landlord 
and tenants matters with, in the worst cases, the legislation being enforced 
with almost complete disregard for tenants and their landlords. The 
Department recommends, therefore, that local authorities begin from an 
assessment of tenants and landlords wishes, temper each to what is reasonable, 
and then cast around for suitable statutory mechanisms to put the customers’ 
wishes into effect. 

7.3 There is no better way to find out what landlords and tenants want than to ask 
them. Regular formal and informal contact with as many landlords and tenants 
as is possible cannot be too highly recommended. Advice centres are highly 
worthwhile, but they tend to be used only by people with an immediate 
problem. A positive effort should be made to find out the views and 
preferences of those who do not complain. The following is a checklist of 
organisations which authorities might use as a starting point in considerint 
where to obtain the information they need in order to design a customer- 
friendly tenancy relations service: 

local tenants' groups; 

local landlords' groups; 

chambers of commerce; 

the authority's own housing department; 

local employers' groups (who have an interest in cheap and reasonable 
quality accommodation being available for their staff) 

This list is of course far from comprehensive and most authorities will be able 
to think of other organisations for consultation. 

Formulating a policy 

7.4 The views of landlords and tenants will form the raw material from which the 
local authority can create a tenancy relations policy. Views expressed often 
include: 
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(i) tenants want better quality accommodation, and more responsive 
management; 

(ii) landlords want the rent income promptly. Where tenants are on 
housing benefit landlords almost always complain of delays in payment; 

(iii) landlords also want the ability to remove disruptive tenants quickly; 

(iv) landlords with assured shorthold tenants don’t want to have to go to 
court to end the tenancy and get back what is sometimes their own home; 

(v) tenants may want lower rents but it should not automatically be 
assumed that they do. They may prefer to pay more for better quality 
accommodation; 

(vi) tenants may fear mistreatment at the hands of their landlord but it 
should not be assumed that they will, or that all such fears are well- 
founded. A conciliatory approach to actual cases of alleged harassment is 
often appropriate, at least until the true facts as perceived by both parties 
are known. 

Whatever the views expressed, the local authority should make every effort to 
take them into account in drawing up a policy. There will of course be other 
considerations, such as the authority’s responsibilities towards the homeless. 

7.5 The private rented sector depends on a delicate balance of confidence on both 
sides. Tenants may easily come to fear harassment or being trapped in poor 
and expensive accommodation - particularly if their local authority keeps 
telling them, without checking whether it is true, that this is something they 
should fear. Landlords’ confidence is fragile, and in the case of individual 
landlords can be destroyed by something as simple as a clumsily-worded letter 
from the council telling the landlord he is in danger of prosecution. A good 
maxim when dealing with landlords some of whom are undoubtedly unscrupulous 
may be to suspect the worst, but always act to the landlord’s face as if this 
was not so until the worst can be proved. 

7.6 The confidence which sustains the private rented sector may evaporate if 
anything other than an even-handed policy is adopted. 

Statutory rights of landlords and tenants, and some tips on how to enforce them 
(and how not to) 

7.7 Most tenants still have security of tenure, which means that they cannot be 
forced out by the landlord until he has obtained a court order for possession. 
The grounds on which a landlord can obtain such an order are restricted to 
sixteen statutory grounds, plus the ground that the tenancy is an assured 
shorthold which has expired and the landlord is entitled to possession. 

7.8 The main exception to the rule that tenants cannot be made to leave against 
their will without a court order is tenants of resident landlords. Such tenants 
have purely contractual rights and if the agreement says that the landlord may 
end the letting then the landlord is entitled to ask the tenant to go and does 
not need a court order. 
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7.9 It is important to stress that landlords are not required to obtain a court order 
in order to end any tenancy. Most tenancies end by agreement between 
landlord and tenant, with a surrender on the tenant's part which is accepted by 
the landlord. Cases should only need to go to court where the landlord wants 
possession, the tenant does not want to leave and there is some dispute as to 
whether the landlord is entitled to possession. This might happen, for instance, 
where the landlord says the tenant is behind with the rent but the tenant says 
he is not. 

7.10 Very often it will be obvious in advance of any court case what the outcome 
will be. Assured shorthold tenancies, for instance, give the landlord an 
absolute right to possession at the end of the fixed term. Although there are 
some possible technical defences (eg improperly served notices) to a landlord's 
action for possession of a property let on an assured shorthold, usually it will be 
obvious in advance that the landlord will win. Such cases should never go to 
court. 

7.11 All too often a local authority is approached by a tenant seeking rehousing 
under the provisions of part III of the Housing Act 1985 (ie as statutorily 
homeless) and the authority tells him that he may make himself intentionally 
homeless if he does not contest his landlord's court action for possession. 

Whilst this might be an appropriate response in a case where there was genuine 
doubt as to whether the landlord would succeed in proving his entitlement to 
possession, it is totally counterproductive to force tenants to contest actions 
the result of which is a foregone conclusion. Even if the authority is not 
swayed by the prospect that the landlord who is forced to the inconvenience 
and expense of an unnecessary court case will suffer hardship, it should 
remember that the tenant is likely to end up out of pocket as a result of losing 
the case. 

Protecting tenants' rights: security 

7.12 A tenant may approach the authority whose landlord has made it plain that he 
wishes him to leave. In such circumstances the adviser should find out what 
the tenant wants. Does he want to stay in the property if at all possible (which 
advisers often assume) or does he want assistance with finding somewhere else 
to go? 

7.13 If the tenant does want help to remain in the property, the adviser should seek 
to establish what sort of tenancy he has, and what, if any, grounds the landlord 
has to seek termination. The procedures, if any, which the landlord could be 
made to use should be explained to the tenant and the likely outcome. The 
tenant should be told: 

- whether his landlord appears to have a sound case for possession 
(assuming court action is possible, which it will not be with a tenant of a 
resident landlord); 

- how the tenant could resist the landlord's case, and how likely this is to 
be successful. 

- how long court action would take, how much it would cost and who would 
have to pay the costs. 
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The tenant should also be invited to consider the likely effect of any particular 
course of action on his future relations with his landlord. For instance, it may 
not be in a tenant's best interests to enter a technical defence to a possession 
action, even if that defence is viable, if the landlord will just be able to start 
proceedings over again using the procedures correctly. A surrender may be a 
wiser course in order to avoid any risk of having to pay costs. 

Protecting tenants' rights: illegal eviction 

7.14 Any attempt by a landlord to make a tenant leave property over which he has 
statutory rights without using the correct procedures is in principle illegal, and 
could be construed as harassment within the wide definition in section 1 of the 
Protection from Eviction Act 1977. The question for authorities is when to 
threaten to prosecute, when to prosecute and when to adopt a more 
conciliatory approach. 

7.15 Many acts which are technically harassment will be inadvertent. For instance, 
a landlord could tell his assured shorthold tenant, whose tenancy has expired, to 
,f get out by the end of the week". The landlord may be unaware that legally he 
cannot force the tenant to leave without a court order. In such a case the 
authority is recommended to adopt a conciliatory approach, explaining tactfully 
to the landlord what rights he has and what rights the tenant has. It may be 
appropriate to apologise for the fact that the landlord may not be able to get 
his property back as early as he had hoped, particularly if it is his own home, 
and to help him make alternative arrangements. 

7.16 In other cases it will be clear that the act of harassment arises from a blatant 
attempt by the landlord to deprive the tenant of his rights. Authorities should 
tackle such cases with all the powers, including the power to prosecute, at 
their disposal. A number of authorities have made successful use of arrest 
warrants to prevent landlords accused of harassment from causing further harm 
to their tenants. Details of the procedure used are available from the 
Association of Tenancy Relations Officers. 

Respecting landlords' rights 

7.17 The most important right the landlord has is the right to be treated as the 
provider of an important service. After all, if there were no landlords there 
would be nowhere for tenants to live. The other equally important right is the 
landlord's right to a fair hearing if allegations are made against him. 

7.18 The most tempting course of action when a landlord approaches a local 
authority with a problem is to refer him to a solicitor. However, advisers 
should be asked to bear in mind that a landlord may be less able to afford legal 
representation than his tenant, particularly if the tenant is eligible for legal 
aid. In these circumstances the way to protect the rights of both parties 
adequately may be to refer the tenant to a solicitor and provide the landlord 
with specialist advice. As a general rule, advisers should always take account 
of what reasonable access the complainant has to other forms of advice, 
whether he is a landlord or a tenant. 

7.19 At the very least, advisers should be prepared to explain the outlines of the law 
and legal procedures to any landlord. It is not sufficient to say "that is your 
legal problem, go and talk to your solicitor". 
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Organising the work of the tenancy relations service in respect of HMOs 



7.20 Landlord and tenant problems will often come to light in the course of the local 
authority’s work to improve physical conditions in HMOs. And complaints to 
the tenancy relations adviser may expose poor physical conditions. So a system 
of two-way referrals is important. This will happen readily if the authority 
organises its HMO workers into an interdisciplinary team or if there is a 
project team, (see Chapter 2). If not, a system of paper referrals and/or 
regular round-ups may help to make sure that problems identified by one set of 
workers do not go unnoticed by another. 

7.21 It may be helpful to train some of the staff responsible for physical checks on 
HMOs in some of the basics of landlord and tenant law. They may then be able 
to help sort out and disputes on the spot, and will be better placed to know 
when to refer them to a specialist tenancy relations adviser or to legal advice. 
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APPENDIX 1 



The categories of multiple occupation defined by the IEHO are: 

Category A Houses occupied as individual-rooms, bedsits and flatlets which are considered to 
have a number of rooms for exclusive occupation, not necessarily behind one 
door, with some sharing of amenities usually bathroom and/or toilet and maybe a 
kitchen. In such a house each occupancy would be separately rented. 

Category B Houses occupied on a shared basis. These would normally be occupied by students 
where for certain activities the occupiers might live as a single household unit 
but for others do not. Usually the house will be let to a defined group and not to 
individuals. The house is most likely to be shared by four or more people and 
although most common among students it is increasingly found by groups of 
people coming together in the house who share certain amenities as they wish but 
have certain individual facilities such as a bedroom. 



Category C Houses let in lodgings ie catering for lodgers on a small scale but not living as 

part of the main household normally with a resident owner/occupier. This is the 
traditional "houses let in lodgings" where meals are provided in a dining-room and 
would be typified by a family or household who might take in a small number of 
students or other individuals away from their primary place of residence. 



Category D Houses generally referred to as "hostels", "guesthouses", "Bed and Breakfast 
accommodation". They will provide accommodation for people with no other 
permanent place of residence as distinct from a hotel which provides 
accommodation for visitors to the area for a short time. This category would 
include hotels and bed and breakfast establishments used by local authorities to 
house homeless families, or similar establishments which provide accommodation 
for single people whose only financial support is state benefit and who would 
otherwise be homeless. This category would include hotels used for such 
accommodation even on a casual basis. However, the legislation relating to 
HMOs could only be enforced when providing accommodation for homeless 
households with no other address but would apply if there was a mix of homeless 
households, with that hotel as their only place of residence, and short term 
visitors. 



Category E Houses which are hostels and require registration under the Registered Homes 

Act 1984. These residential homes providing board and personal care for persons 
in need of such care by reason of old age, disablement, past or present 
dependence on alcohol or drugs or past or present mental disorder. Unlike 
Category D houses these houses would provide permanent accommodation for 
people with nowhere else to go; this would be their only home and would include 
a level of support not normally present within Category D accommodation which 
only provides a home for the time-being. 

Category F Most houses or buildings which by erection or conversion contain dwellings which 
are self-contained and all such dwellings comprising accommodation which is 
behind one access door off a common area. The dwellings would normally contain 
all the standard amenities although it would be possible for some to be 
unimproved self-contained flats lacking one or more standard amenities. There 
would be no sharing of amenities with occupiers of other dwellings. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



